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AMERICAN LAW REVIEW. 


Vot. II.] BOSTON, APRIL, 1868. [No. 3. 


LORD PLUNKET 


THESE volumes contain the memoirs of one of those veterans of the 
British bar and senate, who, beginning their career while yet the 
years wrote a seven in the second figure, served with honor and 
distinction for full half a century, and still preserve in their ranks 
many of their most distinguished members. That body of British 
lawyers who have filled the highest offices of the State, the ex- 
Chancellors Lyndhurst, Brougham, Campbell, St. Leonards, Truro, 
and Plunket, with Wensleydale, Abinger, Lushington, and Bushe, 
who all may fairly be termed contemporaries, present a record of 
which a nation may well be proud. Of these, Brougham still sur- 
vives, in his ninetieth year; Wensleydale,’ in his eighty-sixth; St. 
Leonards, in his eighty-fifth ; Lushington, in his eighty-first. Of 
those lately passed away, Truro died in 1855, at the age of seventy- 
two; Campbell, in 1861, at the age of eighty; and Lyndhurst, in 
1863, at the advanced age of ninety-one. Before them, Abinger 
had died in 1844, at the age of seventy-five ; Bushe the year before, 
aged seventy-six years; and O’Connell, who, before juries, was 
second to none of these great lawyers, in 1847, in his seventy- 
second year. Lord Plunket’s span of life extended over ninety 
years, and found its end in 1854. His life was of those which are 


1 The Life, Letters, and Speeches of Lord Plunket. By his Grandson, the Hon. 
Davip Piunxet. With an Introductory Preface, by Lord Brovenam. In 2 vols. 
London: Smith, Elder, & Co., 1867. 

_ ? Since this article was written, a despatch over Atlantic Cable has brought news 
of the death of this eminent lawyer. 
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links with a past generation, and seem to make more real the 
events of a former century. He was six years older than Wel- 
lington, seven years older than Canning, and but a few years 
younger than Erskine, Sheridan, or Pitt. He was called to the 
bar a year before the adoption of the Constitution of the United 
States. 

To the profession in this country the name of Plunket is less 
familiar than those of most of the great lawyers that have been men- 
tioned. His early life spent in the provincial practice of the Irish 
bar, or in the forgotten discussions of the extinct Irish Parliament ; 
his best years of manhood passed in the trial of nisi prius cases or 
arguments of equity causes in the Dublin courts; his later years 
given to the decision of Irish Chancery suits, now seldom cited ; 
even his English parliamentary life devoted mainly to the advance- 
ment of a single question, that of Catholic Emancipation, — these 
have not contributed to make his name widely known on this con- 
tinent. Yet if the lawyer, curious to learn and appreciate the 
great men of his profession, will go back to the testimony of con- 
temporaries, he will find in this Irishman an advocate comparable 
only with Erskine, an orator competent to cope with Brougham or 
Pitt. It is the old story so often repeated, of the oblivion awaiting 
the contests, the victories, the brilliant eloquence, the learned argu- 
ment, of our profession. The statesman links his name to great 
questions of national policy and human advance; the soldier, to 
famous battle-fields; the mathematician, to discoveries of eternal 
conditions of nature; but the advocate’s fame, though won by 
equal abilities and harder labor, is that of the daily contests of the 
bar, and vanishes as soon as the facts that gave rise to these con- 
tests are forgotten. Thus the names of Pinckney and Choate 
become mere shades, while that of Dexter is scarcely known to the 
younger members of the Massachusetts profession. But, going 

back for a little while to contemporary recollections of this dis- 
tinguished Irishman, he is found to be clearly the leader of the 
Dublin bar, at its golden age. The name of O’Connell, con- 
nected as it is with political disturbances, is not yet forgotten as 
that of an admirable and successful advocate to juries. Besides 
him, there were Bushe, afterwards Chief Justice, whom John 
Kemble called “ the most perfect actor off the stage,” and who was 
deemed a rival at nisi prius to Scarlett, the “ thirteenth juryman ;” 
with Joy, afterwards Chief Baron; the Huguenot Saurin, Goold, 
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and others, that are now to us scarcely names. Of all these, Plun- 
ket is said to have been the leader. ‘There never was a more 
argumentative speaker,” says Lord Brougham, “ or one, experto 
crede, more difficult to grapple with or answer; and the extraor- 
dinary impression produced by him was caused by the whole tex- 
ture of his speeches being argumentative; the diction plain but 
forcible, —the turn often epigrammatic ; the figures as natural as 
they were unexpected, so that what had occurred to no one seemed 
as if every one ought to have anticipated it. But all—strong ex- 
pressions, terse epigram, happy figure — were wholly subservient 
to the purpose in view, and were manifestly perceived never to be 
themselves the object, never to be introduced for their own sake. 
They were the sparks thrown off by the motion of the engine, not 
fireworks to amuse by their singularity or please by their beauty ; 
all was for use, not ornament; all for work, nothing for display ; 
the object ever in view, the speaker never, either of himself or of 
the audience. This, indeed, is the invariable result of the highest 
eloquence, of the greatest perfection in art, and its complete con- 
cealment. In this essential point, he closely resembled Erskine, 
the greatest of advocates in modern times, and second to none of 
the ancients.” 

The son of a Presbyterian clergyman in the north of Ireland, he 
was left by his father’s death penniless at an early age; but having, 
through the kindness of friends, gained an education at Trinity 
College, Dublin, and afterwards an entry into Lincoln’s Inn, Lon- 
don, he was called to the Irish bar in 1787. His studies had been 
pursued with unflagging zeal and industry. He had debated every 
inch of ground with Fearne (his favorite author) on the battle-field 
of contingent remainders; and his success at the bar was imme- 
diate, and his rise rapid. Like Erskine, his first effort was made in 
discussing a subject well-nigh exhausted by the previous remarks 
of three leading counsel on the same side ; and although neither 
the subject was so stirring, nor its treatment so bold and astound- 
ing, as that of the great English advocate, the impression he had 
made brought him at once into notice. He attended closely to his 
profession, and kept aloof from the allurements of political life, 
until 1798, when he entered the Irish Commons, then a body con- 
taining many men of distinguished ability, but fated soon to meet 
with an early and unnatural end. It is here that are found Plun- 
. ket’s first reported political speeches; and though his arguments 
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afterwards delivered in England, both to the Lords and Commons, 
may perhaps be more comprehensive, statesmanlike, and elegant, 
here he exhibited a greater eloquence, a stronger and more heart- 
felt passion and sarcasm, than can be found in his more elaborate 
orations. He came into political life just at the hour when the 
English Government — having, by its corrupt influence, succeeded 
in sapping the roots of Irish political life— was on the point of 
precipitating the union of the two Parliaments, which, as the event 
showed, wrought so much ruin to the dependent country. Plunket, 
with all the instincts of a patriot, and with fresh and unhackneyed 
powers, threw himself boldly into the contest. It has been said 
of him, that, though generally with the popular side, he never, like 
Fox or Grattan, flung himself into the popular ranks, and marched 
with the people to secure their rights; that he thought for the 
people, not with them; that his tone was that of a just and en- 
lightened aristocrat remonstrating with members of his own body. 
And, though this may have been the case in later years, his speeches 
on the Union deny it of his young days. Here he struck with his 
whole might; his sarcasm was fierce and bitter; his entire tone, 
that of one of the very people, fighting with determination for its 
rights. In those days, the House sat, with full benches, sometimes 
from one in the afternoon to near noon the next day. When one 
of the Government faction desired to “take down” certain charges 
of bribery, made by one of the opposition, Plunket is found inter- 
rupting, and saying, “I have no idea that the freedom of debate 
shall be controlled by such frequent interruptions. When my turn 
comes to speak, I shall repeat these charges in still stronger lan- 
guage, if possible, and indulge gentlemen on the other side of the 
House with an opportunity of taking down my words, if they have 
any fancy to do so.” 

** When he began to speak,” says his grandson, “ it was between 
six and seven o’clock on the morning of the 23d of January; and 
the uncertain light of a wintry daybreak fell upon his broad, massive 
face, pale as ever, but then deeply marked by the traces of intense 
thought and long and painful excitement. His powerful frame 
heaved from his efforts to suppress the terrible emotions within ; 
and, when his strong, metallic voice rang out with words of awful 
warning and denunciation, all other sounds in the House were 
hushed into death-like silence.” 

His words should stand with the efforts of Brougham and Den- 
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man in behalf of Queen Caroline, and the arguments of Erskine 
in the trials for libel, a lasting memorial of boldness, force, and 
satire. They were spoken in presence of Lord Castlereagh, and 
immediately in answer to his lordship, who had just spoken. He 
makes good the promise of his late interruption. “Sir,” he says, 
“T had been induced to think that we had at the head of the 
executive government of this country a plain, honest soldier, un- 
accustomed to, and disdaining the intrigues of, politics, and who, 
as an additional evidence of the directness and purity of his 
views, had chosen for his secretary a simple and modest youth, 
ingenui vultus puer ingenuique pudoris, whose inexperience was 
the voucher of his innocence; and yet I will be bold to say, that 
during the viceroyalty of this unspotted veteran, and during the 
administration of this unassuming stripling, within these last six 
weeks, a system of black corruption has been carried on, within 
the walls of the Castle, which would disgrace the annals of the 
worst period of the history of either country. 

** Do you choose to ‘ take down’ my words?” 

He argues against the constitutional power of the Irish Parlia- 
ment to merge itself in the British ; concluding, “* When you trans- 
fer, you abdicate, and the great original trust reverts to the people, 
from whom it issued. Yourselves you may extinguish, but Par- 
liament you cannot extinguish. It is entwined in the hearts of the 
people. It is enshrined in the sanctuary of the Constitution. It 
is immortal as the island which it protects. As well might the 
frantic suicide hope that the act which destroys his miserable body 
should extinguish his eternal soul. Again I therefore warn you, 
do not dare to lay your hands on the Constitution. It is above 
your power.” 

His peroration is vigorous and impassioned. After a forcible 
attack on “the ungenerous and odious measure,” — “For my 
part,” he says, “I will resist it to the last gasp of my existence, 
and with the last drop of my blood; and, when I feel the hour of 
my dissolution approaching, I will, like the father of Hannibal, 
take my children to the altar, and swear them to. eternal hostility 
against the invaders of their country’s freedom.” 

These extracts may serve as instances of the eloquence of his 
early political life ; but it is chiefly with his career as a lawyer that 
we are here concerned. Nature had added to the great gifts of 
mind an imposing personal appearance. His features and voice 
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added weight to his words. What had been in youth “a clever, 
hard-headed boy, very attentive to his studies, and very negligent 
of his person,” had become a tall, robust, and compact man. 
* His face,” says Mr. Sheil “is one of the most striking I ever 
saw; and yet the peculiarity lies so much more in the expression 
than in the outline, that I find it hard to describe it. The features, 
on the whole, are blunt and harsh. There is extraordinary 
breadth and capacity of forehead ; and, when the brows are raised 
in the act of thought, it becomes intersected with an infinite series 
of parallel lines and folds. Neither the eyes nor brows are par- 
ticularly expressive; nor, indeed, can I say that any of the other 
features would, singly, indicate the character of the man,—if I 
except a peculiar muscular largeness and rigidity about the mouth 
and lips, from which you may collect that smiling has never been 
his occupation. The general character of Mr. Plunket’s counte- 
nance is deep seriousness; an expression that has become the 
more marked, from the unvarying pallor that overspreads his fed- 
tures. It is literally the pale cast of thought. Some have accused 
his physiognomy of being unsocial and austere. To me it appeared 
that the signs of those qualities have been confounded with the 
natural and now indelible traces of a grand and vigorous intellect, 
habitually absorbed in masculine investigations, and preferring to 
dwell in the midst of his own thoughts.” His eloquent contem- 
porary, Charles Phillips, has thus sketched him: “ Who is that 
square-built, solitary, ascetic-looking person, pacing to and fro, his 
hands crossed behind his back, so apparently absorbed in self, — 
the observer of all, and yet the companion of none? It is easy to 
designate the man, but difficult adequately to delineate his charac- 
ter. Perhaps never was a person less to be estimated by appear- 
ances: he is precisely the reverse of what he seems, — externally 
cold, yet ardent in his nature; in manner repulsive, yet warm, sin- 
cere, and steadfast in his friendships; severe in aspect, yet in 
reality sociable and companionable. That is Plunket, —a man of 
the foremost rank, a wit, a jurist, a statesman, an orator, a logician, 
— the Irish Gysippus, as Curran called him, in whom are concen- 
trated all the energies and taleuts of the country.” 

Such was Lord Plunket’s appearance; and to this he added 
a deep voice, a forcible if not graceful gesticulation, and an ear- 
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nest delivery. ‘ His singular command,” says Mr. Sheil, “ over 
his great powers, coupled with his imposing exterior and mascu- 
line intonations, gives extraordinary weight to all he says. From 
his unsuspected earnestness of tone and manner, you would often 
imagine that his zeal for his client was only secondary to a deeper 
anxiety that the court should not violate the uniformity of its 
decisions by establishing a precedent fraught with anomaly and 
danger, while the authoritative ease and perspicuity with which 
he states and illustrates his opinions give him the air, as it were, 
of some high legal functionary appearing on behalf of the public, 
—not so much to debate the question before the court, as to 
testify what to the law that should decide it. So that, in respect 
to this quality of apparent conviction and good faith, we may well 
apply to Mr. Plunket the words of Cicero in commendation of one 
of the ancient orators of Rome; nor will the illustration be found 
to fail from any want of coincidence in the personal characters. of 
the two men: ‘In Scauri oratione, sapientis hominis et recti, gra- 
vitas summa et naturalis quedam inerat auctoritas, non ut causam, 
sed ut testimonium dicere putares.’ ” 

His manner was scarcely rhetorical, but vigorous and earnest ; 
his gestures, not graceful, but forcible. His habit was, when he 
warmed to a subject, of firmly closing both hands, raising them 
slowly and simultaneously above his head, and then suddenly 
striking them down with extraordinary force. His delivery was 
rapid; but his articulation was distinct, and his voice powerful and 
reaching. His language was extremely fluent. The following 
passage from a contemporary cannot but remind the reader of a 
similar faculty in Rufus Choate: “ He allows a thought to drift 
along into the midst of obstructions, from which no outlet can be 
descried, as if for the mere purpose of surprising you by his adroit- 
ness when he discovers the danger, steering it in safety through all 
the straits and intricacies of speech, or by the boldness with which 
he forces a passage if he cannot find one.’ 

The success of such an orator before juries must have been 
great; but it was in Chancery that his reasoning powers had their 
fullest effect, and it was there that his greatest practice lay, there 
that he obtained the largest professional income at the Irish bar. He 
is described by those who often heard him as avoiding all ostentation 
of ingenuity or research, and disdaining every thing like subtlety, 
— stating his reasons and comparing the authorities, but with per- 
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fect simplicity and clearness; his art— but well concealed art — - 


being the marshalling of his propositions in such an order that 
you must assent to them successively, and were not aware how you 
had been drawn on towards the conclusion he desired you to adopt, 
until you found it in the last stage of the process. Thus he would 
distinguish the case in hand by numerous unexpectedly stated par- 
ticulars from the case cited against him, and which had at first 
appeared identical and decisive. He would then find as unlooked 
for a support from it, in consequence of some fact that had not been 
duly marked; or, if neither support nor escape from it was pos- 
sible, other authorities were set up against it, or circumstances so 
urged as to impair its force, if not neutralize it altogether. Mr. 
Sheil gives a graphic and amusing picture of his equity arguments: 
“There is one peculiarity in his powers,” he says, “* which, to be 
adequately comprehended, must be actually witnessed. I allude 
to his capacity of pouring out, I would almost say indefinitely, a 
continuous, unintermitted volume of thought and language. In 
this respect, I look upon Mr. Plunket’s going through a long and 
important argument in the Court of Chancery to be a most extraor- 
dinary exhibition of human intellect. For hours he will go on, 
with unwearied rapidity, arguing, defining, illustrating, separating 
intricate facts, laying down subtile distinctions, prostrating an ob- 
jection here, pouncing upon a fallacy there; then retracing his 
steps, and restating, in some original point of view, his general 
proposition ; then flying off again to the outskirts of the question, 
aud dealing his desultory blows, with merciless reiteration, wher- 
ever an inch of ground remains to be cleared; and during the 
whole of this does not his vigor flag for a single instant, — his 
mind does not pause for a second for a topic, an idea, or an expres- 
sion. This velocity of creation, arrangement, and delivery is quite 
astonishing ; and what adds to your wonder is, that it appears to 
be achieved without an effort. Mass after mass of argument is 
thrown off, conveyed in phraseology vigorous, appropriate, and 
succinct; while the speaker—as if the mere minister and organ 
of some hidden power, that saves him the cost of laborious exer- 
tion — appears solely anxious to impress upon others his own 
reliance upon the force of what seems to come unsought.” 

He was not a deeply read lawyer. He cited but few cases, and, 
on many occasions, contented himself with merely commenting on 
those adduced against him. His dependence was on the great 
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principles of the law, which he appeared to have firmly fixed and 
scientifically arranged in his memory; on his strong logical pow- 
ers, his rapid apprehension, and an extemporaneous faculty of 
going through intricate processes of thought with extraordinary 
precision and quickness. He was a man whom dexterity and 
astuteness rendered thoroughly practical, and therefore thoroughly 
able; for he always placed himself on a level with his subject, so 
that his hearers were not conscious that he was in reality exercis- 
ing his great powers while he was addressing them in the plainest’ 
speech, and apparently in the most homely way; and in this 
respect he seems to have had a strong resemblance to his contem- 
porary, Chief Justice Parsons. 

In comparing Plunket with his rival, Bushe, as to these matters 
of every-day practice, Sheil calls Bushe’s artifice too apparent, and, 
in spite of his delicate angling, his fly too highly colored, and his 
hook too glittering; and, for all his glowing eulogies, terms Plun- 
ket “ the great arch-hypocrite of the bar.” 

Unlike Erskine, and, indeed, unlike most lawyers, Plunket in- 
creased his general reputation by his parliamentary efforts. His 
course in the Irish Parliament has already been adverted to. 
Upon the passage of the Union, he retired from political life to the 
practice of his profession. It was at this time that he was retained 
in the prosecution of Robert Emmett. For this he was much 
blamed ; but an examination of his political course will show that, 
though on the popular side, he was never of the opinion that a 
recourse to arms could benefit the Irish people, and was doubtless 
glad of an occasion to show that he favored constitutional, not 
armed, opposition to the English policy. At any rate, he sued and 
recovered damages from Cobbett, who virulently attacked him for 
accepting a retainer against Emmett. After successively filling 
the positions of Solicitor and Attorney General of Ireland, he was, 
in 1812, elected to the English House of Commons as the repre- 
sentative of Dublin. For fifteen years he continued a member of 
the House; and in successive parliaments, in which Grattan, 
Brougham, Canning, Mackintosh, Romilly, and Peel contended for 
pre-eminence in debate, it is admitted he had no superior as a pub- 
lic speaker. Comparing him with his greatest rivals, he had not 
the imagination of Grattan, the brilliancy of Canning, the depth of 
Mackintosh, or the versatility of Brougham. He spoke on few sub- 
jects. As has been said, his greatest efforts were devoted to the 
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single question of Catholic emancipation. Neither his manner nor 
his gestures were graceful, and his voice lacked harmony. “ Yet 
his oratory,” says a writer in the * Edinburgh Review,” “ was of a 
very high kind: in perfect mastery of the topics it touched; in 
fulness and accuracy of information; in reasoning, not rapid and 
vehement, but earnest, vigorous, and sustained ; in the dignity and 
propriety of its diction, and in the occasional beauty of its illustra- 
tions, —it has not been excelled in the British senate.” In _poli- 
ties, he was a Whig; but, avoiding the opinions of Fox and other 
admirers of democracy and the French revolution, he early became 
a follower of the party of Lord Grenville. His biographer gives 
many admirable extracts from his speeches on Catholic emancipa- 
tion; which were all the more forcible, because coming from a 
Protestant Lrishman. Addressing the Speaker (Abbott), who had, 
ex officio, returned the thanks of the House to the Duke of Welling- 
ton, he said, * But you, sir, while you were binding the wreath 
round the brow of the conqueror, assured him that his victorious 
followers must never participate in the fruits of their valor, but 
that they who had shed their blood in achieving the conquest were 
the only persons who were never to share the profits of success in 
the rights of citizenship.” 

The extract already given speaks of his latent, strong, and 
deep feelings. His attachment to his early leader, Grattan, 
was especially ardent. In his great speech of 1821, on the 
Catholic question, which Sir James Mackintosh—who had heard 
all the great orators, from Pitt, Sheridan, Burke, and Fox, to 
Brougham, Canning, and Macaulay — declared to place him be- 
fore all the orators of his age, he was overcome by these senti- 
ments. He is speaking of the great losses which the Catholic 
question had sustained in the death of its supporters. “ But 
above all,” he said, “ when I dwell upon that last, overwhelm- 
ing loss,—the loss of that great man in whose place I this night 
unworthily stand, and with the description of whose exalted 
merits I would not trust myself, —God knows I cannot feel any 
triumph. Walking before the sacred images of these illustrious 
dead, as in a public and solemn procession, shall we not dismiss 
all party feeling, all angry passions, and unworthy prejudices? I 
will not talk of triumph: I will not mix in this act of public justice 
any thing that can awaken personal animosity.” “ The effect of 
this noble passage,’ says Lord Brougham, “ on all parties in the 
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House, is said by those present to bafile description.” And, what 
was more, it is related that the speech, of which the foregoing pas- 
sage is an extract, actually converted nine hostile votes. 

In 1822, Plunket was again made Attorney General of Ireland ; 
and in 1827, when Canning became minister, he was raised to the 
peerage, and nominated to the office of Master of the Rolls, in 
England. The latter appointment was cancelled, on account of the 
objection of the English bar to the intrusion of an Irishman; and 
he was given the Chief Justiceship of the Common Pleas in Ireland. 
This he held for but a short time, for in 1830 he was made Chan- 
cellor of Ireland; Lord Brougham, at the same time, was ap- 
pointed Chancellor of England. He held the seals, with the excep- 
tion of a few months, until 1841, when he was removed, through a 
political intrigue, for the purpose of giving the Chancellor's retir- 
ing pension to Lord (then Sir John) Campbell,—then, as always, 
greedy for the spoils of office. The intrigue succeeded. Plunket 
resigned, amid the murmurs of the bar. Campbell crossed the 
channel, heard a few motions, and gracefully retired with his pen- 
sion of four thousand pounds. “It was,’ says Lord Brougham, 
“the most gross and unjustifiable act ever done by party, combin- 
ing violence and ingratitude with fraud.” At the period of 
retirement, though at the advanced age of seventy-five years, he 
was in perfect possession of his powers. ‘ His speeches in Par- 
liament,” says this same eye-witness, “ were marked with more 
entire vigor of body and mind than at any former period of his 
sitting in the House of Lords.” After a brief tour on the Con- 
tinent, he retired to his country seat at Old Connaught, where he 
lived, surrounded by his family, until his death, in 1854, in his 
ninetieth year. It is related that the old man, in his last years, 
dead to the present, was wont to rehearse with his descendants, 
fresh from college, those passages of the ancients which had in- 
spired his eloquence and formed his taste in youth; and to drive 
often to the hillside, whence he could view the dome of the Four 
Courts, the arena of his professional victories. In that arena is 
now placed a marble statue of him, with the inscription on its 
pedestal, —‘* Erected by the Bar of Ireland.” 

In private life, Plunket was a man of social disposition and deep 
attachments. With Chief Justice Bushe, his former rival at the 
Irish bar, his friendship was warm and lifelong. Grattan he re- 
garded with almost filial affection. While in England, he formed 
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firm friendships with such men as Grenville, Brougham, Romilly, 
and Wellesley. He was noted, too, for the quickness of his wit 
and caustic sallies. These things vanish as soon as formed, but 
many are even now related. A witness whom Plunket had fairly 
broken down by a vigorous cross-examination, complained to the 
Bench, in Celtic English, that “ the counsellor had bothered him 
entirely, and given him the maigrims” (megrims). ‘ Maigrims ?” 
asked Lord Avonmore; “1 never heard that word before.” “ My 
lord,” answered Plunket, “ the witness says I have given him the 
megrim, a well known affection; merely a confusion of the head, 
arising from a corruption of the heart.” When Sir John Campbell 
was on his way to Ireland, to relieve Plunket of the Chancellorship, 
a friend suggested that, the weather being bad in the Irish Chan- 
nel, the new Lord Chancellor would probably be somewhat sea- 
sick. “ Yes,” says Plunket; “but it won’t make him throw up 
the seals.” A plaintiff, in a bill of equity, begged that the defend- 
ant might be restrained from suing him on certain bills of ex- 
change, as they were nothing but kites. “ Kites!’’ exclaimed Lord 
Redesdale ; “‘ kites could never amount to the value of these secu- 
rities!’”’ “ May it please your lordship,” answered Plunket, “in 
England and Ireland, kites are quite different things. In England, 
the wind raises the kites, but in Ireland the kites raise the wind.” 
The next and last to be here given is the best. An aide-de-camp of 
Lord Wellesley had recently published travels in the East, under 
the title of “ A Personal Narrative of a Journey from Bagdad,” 
&c.; somewhat, it may be supposed, after the style of “‘ Sinbad the 
Sailor.” “ What does he mean,” said the Lord Lieutenant, “ by a 
personal narrative ?”’ ‘ He means, my lord,” said Plunket, “ the 
same that we lawyers mean when we say that personal is the 
reverse of real.” 

The occasional beauty of his illustrations has already been al- 
luded to; and no paper upon Plunket would be complete, if it did 
not give an instance of his imagery, which must rank with Ulysses’ 
great picture of Time, in “ Troilus and Cressida.” A trial turned 
upon the right of presentation to a living. Plunket’s clients and 
their predecessors had been in undisturbed enjoyment of the right 
for many years: the opposite party called upon them to show their 
original title. Plunket insisted upon the legal presumption, aris- 
ing from long possession, that the title had been originally good, 
though the deeds that had created it had been lost, and conse- 
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quently could not be produced. In commenting upon the necessity 
and wisdom of such a rule of law, without which few properties 
of ancient standing could be secure, he said: “ Time is the great 
destroyer of evidence, but he is also the great protector of titles. 
If he comes with a scythe in one hand to mow down the muni- 
ments of our possessions, he holds an hour-glass in the other, from 
which he incessantly metes out the portions of duration that are 
to render those muniments no longer necessary.” 

Such was Lord Plunket. His reputation does not rest on his 
greatness as a judge or asa jurist. His true title to fame lies in 
his eloquence. He was in every sense a consummate advocate, — 
intrepid, powerful, logical, convincing. Therefore, the more faded 
the record, the more evanescent the fame. His grandson spreads 
on his pages a few broken extracts of his ancestor’s famous 
speeches in deliberative assemblies; but no word is recorded of 
his powerful and brilliant contests at the bar, his victories before 
juries, his wonderful and elaborate arguments in Chancery. Only 
the testimony of contemporaries and eye-witnesses tells of his 
greatest moments; and perhaps what has here been said cannot 
be better closed than by those spirited lines, written of him in the 
poem of “ St. Stephen’s,” by Sir Bulwer Lytton : — 


“But one there was, to whom, with joint consent, 

All yield the crown in that high argument. 

Mark where he sits; gay flutterers round the bar, 

Gathering like moths, attracted by the star. 

In vain the ballet and the ball invite ; 

F’en beaux look serious: Plunket speaks to-night. 

Mark where he sits, his calm brow downward bent, 

Listening, resolving, passive, yet intent. 

Revile his cause: his lips vouchsafe no sneer ; 

Defend it: still from him there comes no cheer, 

No sign without of what he feels or thinks ; 

Within, slow fires are hardening iron links. 

Now one glance round, now upwards turns the brow. 

Hushed every breath; he rises: mark him now! 

No grace in feature, no command in height, 

Yet his whole presence fills and awes the sight. 

Wherefore? you ask. I can but guide your guess. 

Man has no majesty like earnestness. 

His that rare warmth, — collected central heat, — 

As if he strives to check the heart’s loud beat, 

Tame strong conviction and indignant zeal, 

And leave you free to think as he must feel. 

Tones slow, not loud, but deep drawn from the breast, 
. Action unstudied, and at times supprest ; 
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But as he neared some reasoning’s massive close, 
Strained o’er his bending head, his strong arms rose, 
And sudden fell, as if from falsehood torn 

Some gray old keystone and hurled down with scorn. 
His diction, that which most exalts debate ; 

Terse, and yet smooth, not florid, yet ornate ; 
Prepared enough; long meditated fact 

By words at will made sinuous and compact 

With gems the genius of the lamp must win, 

Not scattered loose, but welded firmly in, 

So that each ornament the most displayed, 

Decked not the sheath, but hardened more the blade. 
Your eye scarce caught the dazzle of the show 

Ere shield and cuirass crashed beneath the blow.” 


THE PUBLIC LAND SYSTEM. 


THE PUBLIC LAND SYSTEM. 


Tue great fundamental principle of Government grants is, that the 
primary disposition of the soil belongs to the sovereign, from whom 
alone valid title can be derived. Such a right has been claimed by 
all civilized nations. But, while the feudal theory invests the king 
with a personal ownership, in republics it is the sovereign people 
who give and withhold, and to whom all property in the State ulti- 
mately belongs. 

This distinction, not always kept in view, has led to different 
schemes of legislation. Thus, in the Roman Commonwealth, as 
modern historians have shown, the public land was from time to 
time divided amongst the people; and with each large accession 
to the rights of citizenship came a fresh demand for some portion 
of that territory gained by conquest, which the patrician families 
sought to occupy for their own aggrandizement, in return for the 
payment of a nominal rent to the state. It was the division of 
these lands — not of private property — which the so-called agrarian 
laws sought to accomplish ; a term misapplied, even at this day, to 
cast reproach upon the ancient friends of popular rights. On the 
other hand, that rigorous policy which inspires the code of modern 
Europe gave the public domain to the king, who divided among 
his chiefs, and they in turn among their followers, until the whole 
country became an aggregate of feuds and sub-feuds; each land- 
holder owing allegiance to his immediate lord, who exacted tribute 
money under various pretexts, while no citizen could claim from 
the state a freehold farm, by gift or purchase. 

Our jurisprudence professes to be derived from the common law 
of England, where feudal tenure, although now but the shadow of 
a name, has left its barbarous jargon and technical refinements to 
perplex the law student, and keep closed the gates of knowledge 
on mankind. But thanks to the liberal colonial policy of early 
European monarchs, and, since our independence, to the enlight- 
ened spirit of national and State legislation, an American code is 
in process of formation, peculiar in many respects, well adapted to 
the settlement and cultivation of a new continent, and already im- 
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pressed upon the soil of a domain far more extensive than was ever 
conferred upon vassal by lord paramount. 

As between our Government and its citizens, the tenure of land 
in the old thirteen States differs essentially from that in the Mis- 
sissippi Valley and Far West. The former derive title under 
colonial grants from the king, and have generally entertained juris- 
diction over their own soil independently of the national Govern- 
ment, while faithful to the usual constitutional obligations. But 
the latter have heen carved out by Congress from territory owned 
by the United States, free from all claims of local sovereignty. At 
the time of the Revolution, the national title to the Western lands 
was perfected by cessions from Virginia and other interested States. 
This soil, then thinly settled, but now the abode of millions of free- 
men, together with that vast area of public territory, acquired, since 
the adoption of the Constitution, by purchase and conquest, is held 
by individuals under the seal and letters patent of the United States, 
as their highest evidence of title. Prior French and Spanish grants, 
when bona fide made, have been recognized by our Government in 
such instances as the Louisiana purchase and the annexation of 
California; but claimants were compelled to submit their evidence 
to boards of commissioners, and the legal title was not considered 
complete until confirmed by the United States, and patent issued. 
British grants have also been allowed in certain special cases, under 
similar restrictions. Thus has it been the settled policy of the 
national Government to assert jurisdiction over its public lands, as 
the sole primary owner. 

The question of Indian ownership need not here be discussed. 
That subject is ably treated at length in the third volume of Kent’s 
Commentaries, Lecture 51. Suffice it to say, the right of the abo- 
rigines is more visionary than real. A certain right of occupancy 
to the soil was generally conceded by our ancestors, but nothing 
more. It was decided, many years ago, that the private grant of 
an Indian tribe, before the Revolution, conferred no title which the 
courts of the United States could recognize.1 Indians are not 
citizens of the United States, but domestic subjects, incapable of 
making valid contracts, except through the agency of Government ; 
in a state of wardship, without the hope of attaining maturity. 
Treaties are made with them from time to time, and the United 
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States has paid large sums, in presents and annuities, for extin- 
guishing their title to the public lands. Yet so weak is their 
tenure, that the President, in 1838, expelled them by military force 
from the east side of the Mississippi, assigning them hunting 
grounds beyond the abode of the white man. The present national 
policy towards the Indians, though ostensibly kind and humane, 
being a policy of exclusion, can end only in their extermination. 
It is not a little singular, that, while we are hastening to invest one 
dusky people, just released from bondage, with the highest political 
rights, we consent to leave in hopeless barbarism the miserable rem- 
nant of another, and doom them to hang for ever upon the flanks 
of civilization, outcasts and enemies, that it may be realized how 
Utopian is the vision of a brotherhood of races. 

The sole power of appropriating the public lands belongs, then, 
to the United States; and not to the President, as sovereign, but 
to Congress, as representatives of the people. This power is exclu- 
sive, and is not merely confined to selling, but includes the right 
to lease. Congress has the power to declare the effect and prece- 
dence of titles to the public lands ; and, although a land patent is in 
general necessary to make a good title, it has been frequently decided | 
that an act of Congress will have the same effect. But, of two con- 
firmations by Congress, the older gives the better title ; and it is a 
principle constantly applied in conflicting claims against the Gov- 
ernment, that what has been once granted cannot be granted again. 
Government grants are construed strongly as against the grantee, 
in cases of doubt. 

When land has once passed from the United States, it ceases to 
be public land, and becomes subject to local laws; but the ques- 
tion, when it passes, is to be determined by reference to the laws 
of the United States. Whether entered on payment of cash or as 
donation, after the entry is completed and certificate given it is no 
longer public Jand, and may be taxed by the State before the patent 
issues! Lands purchased or reserved for light-houses, barracks, 
navy yards, and other like purposes, are not included in the desig- 
nation of “ public lands,” but they are exempt from local taxation. 

Land patents are issued through the General Land Office, —a 
bureau in the Department of the Interior. The patent is a com- 
plete appropriation of the land it describes, and at law no defect in 
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the preliminary steps can be tried. It is the highest evidence of 
title, and conclusive against the Government until set aside by a 
judicial tribunal. A State cannot confer on the equitable owner the 
right to maintain an action against the patentee. It is the better 
opinion, that, when the commissioner has once issued a patent, he 
is functus officio, and cannot issue a new one until the first has 
been cancelled or judicially annulled. But in oss v. Borland, 
1 Peters, 656, the Supreme Court decided, between two grants of 
the same land, in favor of the junior patent, seeming to imply that 
a patent issued without authority of law was void, and not merely 
voidable. Land patents issued erroneously are set aside by bill in 
equity. In England, scire facias was originally the remedy, but 
chancery proceedings are found in this country the most con- 
venient.? 

The act of the commissioner in issuing a patent is ministerial, 
and the Supreme Court recently refused to grant a mandamus to 
compel him to do so.2 It has been the usage of the office to issue 
the patents to the grantee by name, “and his legal representa- 
tives ;” and these words are held to include representatives by con- 
tract. The policy has been to issue the patent in this form, as 
conclusive upon Government, leaving third parties by assignment 
to the local tribunals to determine their respective rights.’ 

How, it may be asked, did the national Government obtain the 
right of soil, irrespective of local sovereignties? This resulted, 
first, from the very nature of the case, since the local governments 
erected in the territories were created by Congress, and primarily 
under its control. Secondly, before the new States were admitted 
into the Union, they made each a compact with Congress, pledging 
themselves never to interfere with the primary disposal of the soil 
by the United States, nor with such regulations as Congress might 
find necessary for securing the title in such soil to bona fide pur- 
chasers ; and agreeing not to tax lands the property of the United 
States, nor to assess non-resident proprietors higher than residents. 
The navigable rivers were also to be common highways, and for 
ever free to citizens of the United States. Such were the restric- 
tions imposed upon the North-west Territory by the celebrated 
Ordinance of 1787, and its language has been essentially adopted 


1 United States v. Stone, 2 Wall. 525. 
2 United States v. Commissioner, 6 Wall. 563. 
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in the admission of new States. In consideration of these terms, 
the United States has uniformly made liberal grants to these States | 
for internal improvements, seats of government, and seminaries of | 
learning. 

Even before the adoption of the Constitution, the duty of the 
General Government, with reference to its demesne lands, was 
clearly recognized. The Continental Congress, Oct. 10, 1780, 
declared that they “ shall be disposed of for the common benefit of 
the United States, and be settled and formed into distinct republi- 
can States, which shall become members of the Federal Union, and 
have the same rights of sovereignty, freedom, and independence as 
the other States ;” thus recognizing the Union as at once perma- 
nent and capable of expansion. The Ordinance of 1787 was liberal 
and comprehensive. It provided for equal distribution among the 
heirs of an intestate, saving to the widow dower in real estate and 
one-third of personal property ; for religious freedom; for secu- 
rity to persons and property ; for encouragement of education ; for 
the observance of good faith in dealing with the Indians ; and, what 
was most remarkable, it forbade the existence of slavery. The 
kingdoms of the Old World had been liberal towards their colonies ; 
but this was either from indifference, or because they looked for an 
easy revenue from dependent provinces. With us the problem has 
been far more complicated, — that of begetting on our own soil 
republican States, to be reared and nurtured as part of ourselves, 
bone of our bone and flesh of our flesh. Had the principles of 
1787 been firmly adhered to for the succeeding half-century, blood- 
shed and civil war might have been averted. Our national legisla- 
ture needs to lay its foundations broad and deep, since the work 
of settlement and cultivation is not for a generation, but for all 
time. 

The survey of the public lands has been under the direction of 


surveyors general, appointed for convenient districts, and the whole | 


system is now controlled by the General Land Office. By Act of 
May 30, 1862, contracts for survey are not binding upon the United 
States, except in special cases, until approved by the Commissioner 
of the General Land Office. The lands are ordinarily surveyed 
into rectangular tracts, bounded by lines conforming to the cardinal 
points. They are laid off, in the first place, into bodies of land six 
miles square, called townships. These townships are each subdivided 
into thirty-six tracts, called sections, of a mile square, containing, 
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as near as may be, six hundred and forty acres. A series of con- 
tiguous townships, reckoning north and south, constitutes a range. 
These divisions are not always exact, but the law requires them to 
be as exact as may be. Subdivisions follow the same principle. 
That most commonly known is the quarter-section, of one hundred 
and sixty acres. Land surveyed in any other manner cannot be 
legally sold. The survey is to be made without reference to pre- 
emptions, but pre-emptors are entitled to a legal survey. Surveys 
are made in private land claims, and on application of settlers, at 
their expense. All surveys are, however, only prima facie evidence 
of location. 

After survey and due notice, the lands are exposed at public sale 
to the highest bidder. When thus exposed and not disposed of, 
they are open for private entry at the minimum price of $1.25 per 
acre. The formal proclamation of the President previous to sale is 
now dispensed with, and sales are ordered by the Commissioner at 
convenient seasons, due notice of which is given by advertisement. 
The auction usually lasts two weeks. It is a fundamental principle 
of land sales, that private entries shall not be permitted until after 
the lands are proclaimed to be in the market. Nor can lands once 
purchased, and then abandoned, be subject to entry until advertised. 
Thus every one has a fair opportunity of purchase. It will be 
seen, however, that important modifications have been made under 
pre-emption laws. There are frequent reservations, such as town 
sites, school lands, and military posts. The policy of the Govern- 
ment has not always been uniform with respect to mineral lands. 
In 1785, the Continental Congress reserved one third part of gold, 
silver, lead, and copper mines, but this principle was afterwards 
abandoned. Salt springs and lead mines were reserved by sub- 
sequent laws, and leased by Government. The former were 
generally given to the new States on their admission, but under 
restrictions: they could not be sold, nor leased for a period exceed- 
ing ten years. A more liberal policy has prevailed of late years. 
By Acts passed in 1846 and 1847, the States were authorized to 
dispose of their salt springs; and lead and copper mines, in the 
North-west, were thrown open to settlers, and made subject to pre- 
emption. Acts of July 1, 1864, and March 3, 1865, throw open coal 
lands to entry, but fix the minimum price at twenty dollars per 


1 Brown’s Lessee v. Clements, 8 How. 650. 


| 
\| 
4 
Wa 
a 
hy 
ie 
| 
ea 
iq 


THE PUBLIC LAND SYSTEM. | 889 


acre, instead of allowing pre-emption at the ordinary rate. After 
a long delay, however, Congress settled upon its policy and passed 
the Act of July 26, 1866, which declares all mineral lands of the 
public domain, both surveyed and unsurveyed, free and open to 
exploration and occupation, subject to such regulations as may be 
prescribed by law, and also to local customs or rules of miners 
when not in conflict with the laws of the United States. 

The sales of public lands are conducted in convenient dis- - 
tricts, under the immediate supervision of registers and receivers. 
The register has the custody of the township plats and maps, pur- 
chasers’ applications, and other permanent archives, of the local 
land office. It is his duty to receive applications for the purchases _ 
of public lands at private entry, and make the proper records of the 
same. He issues certificates of purchase and entry. The re- 
ceiver acts as disbursing agent of the Government in land trans-— 
actions. He also receives payments from private purchasers, on 
the register’s certificate of entry. Both of these officers make their 
proper returns to Washington. 

The public lands are now sold for cash, credit sales having been 
abolished. In this and other respects, the national policy has been 
radically changed within the last eighty years. At the time the 
Constitution was adopted, it was supposed that the revenue from 
sales of the public lands would go far towards extinguishing the 
national debt. Consequently, the lands were offered at compara- 
tively high rates, and irregular settlements were discouraged. There 
was some delay interposed by Indian disturbances, and the North- - 
west Territory was not thrown open to emigration until 1796. The 
Act of May 18,1796,— the first important settlement law under the 
Constitution, — provided for the sale of land in sections and quarter- 
townships at the minimum price of two dollars per acre, payable one- 
half in cash and the balance within a year. This led to extensive 
land speculations. As the settler could not buy in large quantities, 
and the public sales were at Cincinnati, Pittsburg, and Philadel- 
phia, he was obliged to purchase his little farm at second hand, and 
great hardship was occasioned. Meantime the old States had been 
selling their waste tracts. Five and a half million acres had been 
sold by New York at one auction. Companies were organized for the 
purpose of traffic, and, with the assignees of military warrants, sought 
to keep up the price of the Western lands. Georgia was specu- 
lating in the territory between the Chattahoochee and Mississippi. 
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Iu 1800, it appeared that the hopes of the Government had failed 
to be realized. The receipts for four years were scarcely one hun- 
dred thousand dollars. The method of sale was now modified, and 


_ land offices were opened in the territory itself, each with its regis- 


ter and receiver. Land could be purchased at these places in 
sections or half-sections, and payment made in instalments spread- 
ing over four years. The Act of March 26, 1804, allowed purchases 
in quarter-sections. But those who failed to meet their instalments 
lost their lands, and forfeited previous payments. Government also 
claimed interest. During the few years following the restoration 
of peace with Great Britain after the war of 1812, speculations in 
land were extensive ; and men in times of delusive prosperity paid 
their first instalment, but found themselves unable to provide for 
the next. It is said that the sum of twenty-three millions was due 
the United States from debtors who had obtained repeated exten- 
sions. The year 1820 was a season of great distress. The system 
of credit sales was now abolished. From this time the Government 
sold for cash, fixing the minimum price at $1.25 per acre. A wise 
measure for relief of the public debtors was also adopted in 1821, 
by which they were allowed to relinquish lands to the extent of 
their indebtedness, and to consolidate their payments. 

But, in the mean time, public opinion had undergone a great 
change. It had become apparent, that, while Government was 
dealing with speculators, seeking the highest bidders, and leasing 
its salt springs and mineral reservations on short terms, the 
revenue to the treasury flowed in slowly. Abandoning all hope 
of such profits, statesmen set themselves to considering whether, 
after all, the indirect returns of land sales were not what the nation 
should seek,— whether it was not more profitable, by grants and 
donations, to encourage actual settlement and cultivation, than 
to hold the land in trust for the bison and buffalo. There were 
some who quoted Burke’s celebrated speech on the crown lands, 
where he shows that the sale or rent of demesne lands is unprofit- 
able to Government, and argues in favor of giving them freely to 
those who can make them productive. ‘ Throw them,” says he, 
“into the mass of private property, by which they will come, 
through the course of circulation and through the political secre- 
tions of the state, into well regulated revenue.” No wiser political 
maxim was ever uttered. Squatters had been considered intruders, 
and, in the eye of the law, were criminals; yet they aided in clearing 
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the forests, and Congress had frequently recognized their services, 
in allowing them the privilege of purchasing their homes. The 
Act of May 29, 1830, determined the course of Government; and 
pre-emption at last became, what it has since remained, the most 
important feature of our land system,—a right, to use the language 
of the Supreme Court, “ founded in an enlightened public policy, 
rendered necessary by the enterprise of our citizens.” } 
Pre-emption, then, is that preference right of purchase which the 
law accords to certain individuals or classes, in sales of the public 
lands. It is entirely regulated by statute, having no foundation in 
the common law; but, when once sanctioned, it becomes a legal 
right, defeasible only by failure to perform the conditions annexed. 
The term is usually applied with reference to settlers who have 
cultivated the soil, although there are other classes of pre-emption- 
ers recognized by the United States. By the Act of May 29, 1830, 
pre-emption rights were granted to “ every settler or occupant of 
the public lands,” who was in possession at the date of that law, 
and had cultivated any portion of the land, not exceeding one 
hundred and sixty acres. This law was limited to one year, but 
the privileges were renewed and somewhat extended by subse- 
quent acts. The Act of Sept. 4, 1841, with its supplemental Act 
of March 3, 1843, which are of general and prospective applica- 
tion, superseded former enactments, and are the basis of the 
present system. Pioneer settlers have since generally availed them- 
selves of these privileges, instead of entering land on payment of 
cash. Under the above acts, it is necessary that the claimant 
should be a citizen of the United States, or have filed his declara- 
tion of intention to become a citizen. This right, under opinions of 
former Attorneys General, was denied to Indians and negroes ; but 
recent public legislation, which is against restrictions on account 
of race and color, may be fairly considered as removing disabilities 
from the latter, and perhaps in some cases from the former. The 
claimant must be either the head of a family, or a widow, or a 
single man over the age of twenty-one years. It is also necessary 
to settle personally upon the land claimed, and make improvements, 
erecting a dwelling-house, unless one has been already built there- 
on. The claimant must file a written notice with the land officers 
for the district in which the tract claimed is situated, within thirty 
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days from date of settlement. At the expiration of twelve months 
from date of settlement, the pre-emptioner appears before the land 
officers, makes proof of settlement and cultivation, and pays for the 
land. These requirements having been completed, a patent is 
issued by Government, through the General Land Office, and the 
claimant’s legal title is perfected. Recent laws allow pre-emption 
rights to unoffered lands which have been surveyed ; and, in such 
cases, notice is generally required within three months, and actual 
payment at the time fixed for sale of the body of lands embracing 
the pre-emption tract. Assignments of pre-emption rights are void, 
but might be made under Act of 1830. If the pre-emptioner dies 
before consummating his rights, his administrators, executors, or 
heirs may file the necessary papers to complete the claim ; and the 
law is liberally and beneficially construed. No more than a quarter- 
section —one hundred and sixty acres —can be secured by settlers, 
under these laws, and only one pre-emption right can be claimed. 
Lands reserved or previously appropriated are not subject to pre- 
emption; and, if entered, the entry is void. In settlements by two 
or more on the same quarter-section, the right is in the first settler, 
with division in cases of equal settlement. Conflicting claims are 
adjusted by the local land officers, subject to appeal. 

Town-site claims stand on a footing similar to those of agricul- 
tural pre-emption, and require similar proofs of occupation. The 
Act of May 23, 1844, allows portions of the public land to be 
entered for city and town sites, not to exceed, in all, three hundred 
and twenty acres. They may be taken up by individuals or pre- 
emptioners.!_ The law prescribes the method of entry, which shall 
be by the corporate authorities of the town, or, if not incorporated, 
by the judges of the county court, in trust for the benefit of occu- 
pants, according to their respective interests. The Act of March 
8, 1863, makes it the duty of the President to reserve eligible town 
sites on the shores of harbors, and elsewhere, and to offer the same 
in lots when the public interests require it. The Act of July 1, 
1864, provides for the disposal of lots where parties desire to found 
a city or town on the public lands. Important changes are made 
by the recent Act of March 2, 1867, which is general in its terms, 
and may be considered as superseding the Act of 1844. This pro- 
vides for entry, in trust, by corporate authorities or the county 
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judge, which trust is to be executed under the laws of the State or 
territory. The declaration of entry must be filed with the register 
before the public sale of the body of land in which it is situated, 
and is to include only such lands as are actually occupied. The 
amount to be entered is regulated according to the population, the 
minimum being three hundred and twenty acres for one hundred 
inhabitants. 

The right of pre-emption has been specially granted in certain 
instances. By Act of May 10, 1800, it was allowed to persons 
erecting grist or saw mills. The Acts of March 3, 1855, and 
March 3, 1857, grant such right to mail contractors in the terri- 
tories. These persons find it necessary to erect stations, where 
provision may be made for passengers, drivers, and horses, and 
Government gives them, first, the privilege of occupying the stations, 
and, next, that of buying the land, to the exclusion of others. “The 
primary object of the law,” said Commissioner Hendricks, “ is to 
provide necessary stations, and to give security to improvements, 
and not wholly to compensate the party, in land, for carrying the 
mail.” 

Another principle has lately been introduced into our land system, 
which is highly beneficial to settlers, — that of donation and home- 
stead rights. It was the policy of the nation, for many years, to give 
donations of land in cases where the ordinary inducements were in- 
sufficient; as, for instance, in East Florida, Oregon, and New Mexico. 
Before the establishment of the pre-emption system, colonization 
was stimulated by such measures, and old settlers confirmed in 
their titles. These donations were generally outright, prior to 
1842; although that to the Kaskaskia settlers in 1788, the first 
donation act on record, made the gift conditional on a three years’ 
continued residence. But the Act for East Florida settlers, passed 
in 1842, required a residence of five years, the erection of a house, 
and cultivation of at least five acres of land. The Act of 1850 
offered, in like manner, liberal donations to colonists in Oregon 
who should remain four years, including in its terms half-breed 
Indians and persons above the age of eighteen; although, by a 
subsequent act, option to pre-empt, after two years’ settlement, was 
given. Similar inducements are set forth in the Nebraska Terri- 
tory Act. These acts opened the way to the general Donation and 
Homestead Act of May 20,1862. This act allows the entry of land, 
not to exceed one hundred and sixty acres in the aggregate, which 
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claimant is required to occupy and cultivate for five years; at the 
end of which time, on proof of the facts, he shall be entitled toa 
patent. The land thus acquired is not liable for debts contracted 
prior to the issue of the patent. This right is conferred upon the 
same persons as are designated in pre-emption laws; provided, 
however, the claimant “ has never borne arms against the United 
States Government, or given aid and comfort to its enemies.” At 
the time of entry, the claimant makes affidavit before the local land 
officers, and at the expiration of five years, or within two years 
thereafter, proves his continued residence and cultivation. In case 
of abandonment for a period exceeding six months, the land reverts 
to Government; but applicant may, if he choose, waive his dona- 
tion rights at any time, and become a pre-emption purchaser. If 
the applicant dies before completing his right, it vests in the widow 
or specified heirs. The right and fee may be sold for the benefit 
of minor children who are orphans; but we appreliend they are 
not otherwise assignable. Minors are entitled to the benefits of the 
Homestead Act, who have served for at least fourteen days during 
actual war. The Act of March 21, 1864, allows the necessary affi- 
davits to be made before a clerk of court, when claimant cannot 
conveniently attend in person at the land office, and permits per- 


‘sons in service to make oath before their commanding officers 


The Act of June 21, 1866, which extends the homestead law to 
public lands in the States lately in rebellion, and seeks to colonize 
the freedmen, declares, for the first time, that there shall be no 
distinction on account of race or color. 

From this period a new departure in the land system is taken, 
and henceforth donation and pre-emption rights go hand in hand, 
to open the wilderness and solitary places to honest and intelligent 
labor. 

Another principle for which the new States earnestly contended, 
was that of graduation; that is, the adoption of a scale of prices — 
according to the length of time lands had been in the market. The 
uniform price of public lands was $1.25 an acre; but this, it was 
said, placed good and bad locations on the same footing, whereas 
it was fair to suppose that land many years in the market was 
wanting in desirable qualities. It was the manifest policy of the 
new States to get the public lands from the control of the national 
Government, as they could thereby carry out their own plans of 
colonization, and levy taxes upon tracts which otherwise yielded 
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them no revenue. Accordingly, the Act of August 4, 1854, was 
passed, which applied the graduation scale of prices. This sub- 
jected lands to sale at the rate of one dollar an acre, after being in 
the market ten years; seventy-five cents, at the end of fifteen years; 
fifty cents, in twenty years; twenty-five cents, in twenty-five years ; 
and twelve and a half cents in thirty years. Pre-emptioners were 
allowed the benefit of such reductions. This system was in force 
until June 2, 1862, when it was repealed. Besides being open to 
the objection of making complex the administration of the law, for 
comparatively trivial ends, such graduation laws fail to adjust the 
true valuation of lands, which may fluctuate suddenly, and from a 
variety of causes. Congress was doubtless ‘influenced, too, in re- 
pealing the act, by the desire of retaining, in time of war, all its 
sources of immediate revenue. With the gradual depreciation of 
the money standard, the present minimum price is quite moderate ; 
and there seems to be no good reason for giving away the national 
territory by the wholesale, so long as the settler, no matter how 
poor, can avail-himself of the homestead laws, and earn his title by 
the toil of his hands. 

The uniform policy of the United States has been to encourage 
education. Section sixteen in each township was always set 
apart for the use of schools, and section thirty-six has been added 
for more recent States. Donations of land are also made to the new 
States for seminaries and universities. Reservations of salt springs 
and lead mines did not apply to the school lands, which have generally 
passed unencumbered, the legal title attaching as soon as the town- 
ships are marked out. No pre-emption right to such lands can be 
acquired, therefore, unless the settlement was prior to the survey.! 
Where a whole or part of the section has been previously granted, 
other lands may be selected in the township, to be held for the same 
purposes. 

The Act of July 2, 1862, makes a grant to all the States, except- 
ing those in rebellion, for the encouragement of agriculture ; and, as 
this is the first law of the kind, it deserves special attention. The 
amount of land is to be apportioned to each State at the rate of 
thirty thousand acres for each Senator and Representative, and to be 
selected, as far as possible, from the public territory within such 
State. Scrip is to be issued for the deficiency, which shall be sold, 
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and the total expense of management assumed by the States, so as to 
leave the entire proceeds of the sale for investment in safe stocks, ag 
a perpetual fund, the interest of which shall be appropriated to the 
maintenance of at least one college, “ where the leading object shall 
be, without excluding other scientific and classical studies, and 
including military tactics, to teach such branches of learning as 
are related to agriculture and the mechanic arts, in such manner as 
the Legislatures of the States may respectively prescribe, in order to 
promote the liberal and practical education of the industrial classes 
in the several pursuits and professions in life.” Under this act, agri- 
cultural colleges have recently been established in the several States, 
The scrip can be used in the purchase of pre-emption land. 

The Whig party, when it came-into power in 1841, made pre-emp- 
tion and internal improvements part of its policy ; hence that liberal 
act of Sept. 4, 1841, which established settlers’ rights on a firm foun- 
dation. The same act granted to the new States five hundred 
thousand acres of public land for the purpose of imternal improve- 
ments, and promised the same amount to each State thereafter to 
be admitted. It was provided that such land should not be sold 
at less than the Government minimum price, and that the proceeds 
should be faithfully applied by the States to “ objects of internal 
improvement; viz., roads, railways, bridges, canals, and improvement 
of watercourses, and draining of swamps.” The stipulation, common 
in private grants for internal improvements, was inserted, that the 
United States should be allowed free transportation for its troops, 
and for the mails and munitions of war. This law, which was by 
many regarded as a bid for electoral votes in the new States, had 
good features, in that it equalized the State grants by taking into 
account former dunations, and sought to prescribe a uniform rule 
for the future, — which, however, has not been followed. 

Grants have been made from time to time for turnpikes, canals, 
and railroads. That network of railroads in the great West, which 
contributes so largely to its prosperity, has experienced the foster- 
ing care of Government; and the Pacific Railroad, which is to be 
the crowning work of the next ten years, receives like liberal support. 
It has been common, in such cases, to grant a right of way over the 
public lands, and give in addition the alternate even-numbered sec- 
tions to the éxtent of six miles in width on each side of the road. 
The odd-numbered sections are reserved for the United States. 
Complicated questions under the pre-emption law have thus arisen, 


Trg 
a 
| 
4 


l 
0 
d 
8 


revere 


THE PUBLIC LAND SYSTEM. 397 


as, in some instances, entry cannot be made on the alternate sections 
belonging to the United States, while again it is allowable at the 
minimum or double the ordinary minimum rate, according to the 
progress of the work ; these lands being always specially sought 
in the market. The Act of Aug. 4, 1852, is of general applica- 
tion, and allows to all rail, plank, and turnpike roads chartered 
within ten years a right of way over the public lands, with the 
privilege of taking necessary materials of earth, stone, or wood ; 
also necessary sites for watering-places, depots, and workshops. 
Act of July 15, 1862, extended these privileges five years, but the 
limitation has now expired. But Act of July 26, 1866, grants 
the right of way over public lands “for the construction of 
highways.” 

Congress, for the purpose of aiding Louisiana in draining swamp 
lands, granted to that State in 1849, with certain exceptions, “ the 
whole of those swamp and overflowed lands, which may be or are 
found unfit for cultivation.” This principle, once admitted, was 
the next year extended to all the States, as part of an act for the 
benefit of Arkansas, and has been allowed to States subsequently 
admitted. Many important claims thus come before the land office, 
involving the conflicting rights of States, pre-emptioners, and other 
prior grantees. Under Act of March 2, 1855, patents are to be 


"issued to those who have made entries of public lands claimed as" 


swamp lands prior to the issue of patents to the State, provided 
that, where the State has disposed of any part of such land be- 
fore the entry, no patent shall issue until the State relinquishes 
its claim. Indemnity is provided to the States by the same act. 
Bounty lands were granted at different times, as a reward for 
military services, and constitute an important feature of our system. 
One of the earliest acts of the Continental Congress, after the 
Declaration of Independence, was to offer unappropriated land to 
such officers as might leave the British service, and become citizens 
of the Confederation ; and from Sept. 16, 1776, dates the custom of 
stimulating enlistments by gratuities, which has since been universal 
in this country. A donation of land—in the first Revolution, a cer- 
tain number of acres, according to military rank, for all officers and 
men — was always promised by Government in time of war, except 
during the late Rebellion, when cash bounties were substituted. In 
the war of 1812, bounty-land rights could be commuted for money : 
a privilege also allowed in the Mexican war. The same general 


| 


898 THE PUBLIC LAND SYSTEM. 


features are noticeable in the various systems. Reservations are 
made, and land warrants issued, which the holder may locate at 
his pleasure ; assignments are discouraged, and the rights of heirs 
protected as against creditors of the soldier. The Act of 28th Sep- 
tember, 1850, extended by Act March 3, 1855, grants one hundred 
and sixty acres to every officer and soldier who has engaged in battle, 
or served fourteen days during any war since 1790 ; and, in case of 
death, the widow and children are entitled. These land warrants 
are made assignable, and are received in payment of pre-emption 
purchases ; hence they have been the subject of extensive traffic, 
Revolutionary land warrants were held in great quantities by specu- 
lators at the close of the last century, and greatly obstructed the 
legitimate sales of the public lands. Much legislation is to be 
found relating to Virginia bounty lands, which were promised by 
that State to her soldiers during the Revolution, and which the 
General Government assumed as a consideration for her impor- 
tant cession of Western territory. 

- Under the Act of March 3, 1851, and subsequent acts, relative to 
private land claims in California, cases involving immense sums 
have been before the Supreme Court; but few decisions are to be 
found which have more than a local application. At or about 
the time when California was annexed, the Spanish Government 
officers made many illegal grants; and a thorough investigation of 
titles was therefore deemed necessary prior to the issue of patents. 
A board of commissioners was appointed, who had the assistance 
of an agent skilled in the Spanish and English languages. Private 
claimants were compelled to appear before this board with their 
evidences of title, and submit to an examination. From the com- 
missioners, appeal could be taken, in behalf of the United States 
or claimant, to the District Court, and thence in due course to 
the Supreme Court. The final decree of the commissioners or 
court authorized the issue of the patent, which became conclusive ~ 
as against the United States, but reserved the interests of third 
persons. While these expensive proceedings have guarded against 
frauds, honest claimants are doubtless subjected to much vexatious 
litigation. Boards of commissioners have been appointed from 
time to time to investigate private claims in Louisiana, Florida, and 
other States; the custom in early times being to lay their reports 
before Congress for confirmation. The Act of June 22, 1860, 
applies the principles of the California land law to private claims in 
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Florida, Louisiana, and Missouri; but the outbreak of rebellion 
doubtless interfered with its operation. 

Important duties devolve upon the Commissioner’s Bureau at 
Washington, not only in the general management of sales and sur- 
veys, and the supervision of the local land offices, but in deciding 
upon the numerous conflicting claims of settlers, private grantees, 
and States, which raise important and intricate questions of law 
and fact that must be determined before the patent can issue. The 
public and private acts of Congress contain many inconsistent pro- 
visions, and grants of the same territory are sometimes made to 
different parties ; so that, in the construction of land laws and ascer- 
tainment of the priority of title, many years will elapse before the 
purchaser of disputed territory receives his patent, while meantime, 
in the progress of colonization, its value may become greatly en- 
hanced. In erroneous sales, Government refunds the purchase 
money under Acts of Jan. 12, 1825, and Feb. 28,1859. Laws have 
also been passed permitting new locations to pre-emptioners and 
others, as a preferable method of indemnity. The numerous sus- 
pended cases of land entries which occur in the administration of 
the laws, by non-compliance with formalities or the errors of local 
officers, are adjusted by the Commissioner under regulations ap- 
proved by the Secretary and Attorney General, as prescribed by 
Act of -Aug. 3, 1846, whose beneficial provisions have been renewed 
and extended by subsequent laws. ; 

Appeal lies from the Commissioner to the Secretary of the 
Interior, whose determination has generally been considered final ; 
the President having practically no jurisdiction in such cases, 
although in theory issuing patents over his own signature. The 
Court of Claims may, however, be resorted to, and thence the 
Supreme Court in matters of law is readily reached, as the tri- 
bunal of last resort. It has been the general practice to accept 
the award of the Secretary of the Interior as final in land patents, 
leaving it to the ordinary Federal courts, in their equity jurisdic- 
tion, to inquire into disputed entries, or set aside an erroneous 
patent.? 

The whole code of public land legislation has attracted but com- 
paratively small attention from the old thirteen States on the Atlan- 
tic coast ; since its vast donations and sales have been exclusively for 
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the benefit of individuals and local governments in the South and 
West. The recent Agricultural College Act is, we believe, the only 
general donation law yet passed. It was one of Henry Clay’s 
favorite measures to provide for a general distribution of the rev- 
enue from land sales among the States ; but the party which he led 
was not long enough in power to make this scheme of permanent 
effect, and the democratic policy of using all national revenue 
for national expenditures has prevailed. Some jealousy of the rising 
West was shown in former times; and the celebrated contest be- 
tween Webster and Hayne in the Senate grew out of a resolution for 
restricting the sale of Western lands, which was introduced to 
check emigration from the old New England States. The wiser 
policy of a later generation is to co-operate with the West in all 
that tends to build up our common country, on the maxim that 
whatever benefits the national treasury is for the good of each 
State. 

The great truth which lies at the foundation of all public land 
systems is that indicated by Burke, — that government soil is un- 
productive in the hands of government, and must be transferred to 
those who can make it productive, before an indirect revenue can 
accrue, which is the true test of national prosperity. It was 
shown in 1832 that up to that time the gross receipts from such 
sales were thirty-eight millions; a sum which barely defrayed 
the expenses of management, and the extinguishment of Indian 
and other titles. But, under the beneficial operation of the pre- 
emption and homestead laws, the Union will reap an annual harvest 
from the vast domain thrown open to settlement and cultivation, 
and thus made productive. - 

An application of the above maxim will shut out the stock- 
jobbers and speculators who throng the lobby of Congress every 
winter. It is to be feared that too many of their worthless con- 
trivances absorb the people’s territory under the pretence of grants 
for education and internal improvements. A wise discrimination 
in favor of the genuine producers — whether individuals or com- 
panies — is the true policy. Nor do we think that yielding the 
national soil to local sovereignties, as has sometimes been urged, 
—which is but transferring from one unproductive owner to 
another,— would compensate for the loss of a national juris- 
diction, an harmonious system, and a common revenue; while it 
would certainly enrich certain States at the expense of the others. 
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It would appear as if, under the pressure of war, our recent 
legislators were tempted to return to an exploded theory in the 
hope of securing immediate return. The late town-site and coal- 
mine laws bear the impress of such a policy, but within two 
years Congress has retraced its steps. While local causes, rather 
than natural advantages, determine the growth of large cities, 
is Government likely to be a gainer by competing with private 
speculators in land? And, since it cannot work its veins of rich 
ore with profit, which is the soundest wisdom, — to sell our acres 
sparingly for a few dollars more or less, a single transaction with 
but one return, or, as in the case of California, admit private 
enterprise without stint, and rear up a distant State, as an endless 
source of revenue ? 

The settler is no longer a trespasser on our soil; and the pres- 
ent Administration has done wisely in inviting colonists from all 
parts of the Old World to come freely and people the wilderness. 
It is, however, the sacred duty of Congress to see that none but 
American principles take root, and that an harmonious Union shall 
be extended and perpetuated on the public territory. The terrible 
lesson of the last seven years is lost, if other counsels prevail. 
But, beyond this, we would have Congress simple and clear in its 
legislation: liberal, so far as liberality comports with honor and 
safety ; generous to all men, of whatever race and condition ; lend- 
ing a helping hand to those who deserve it; and, for the rest, 
leaving private enterprise and local competition unrestrained in 
determining what shall be the future centres of wealth and popula- 
tion. 

Whoever visits the national Capitol may see a large fresco 
painting in the west wing, designed to illustrate the well-known 
lines of Bishop Berkeley. No true American can look upon it 
without emotion. It represents a band of pioneers just emerging 
from a gloomy forest, and halting upon a hill, from whence they 
can see their new home,—a lovely valley, stretching far to the 
westward. There are the many faces turned, with joyful eager- 
ness, to the setting sun; there is the mother sobbing, with the 
infant in her arms; the hardy veteran, who soothes her, as he 
kindles with thoughts of a coming greatness; the youthful adven- 
turer, who climbs the neighboring summit to fling out the stars and 
stripes. That picture tells the whole story of Western toil and 
Western triumphs. It tells what this nation may be, what it 
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must be. Let the doubtful and wavering, whose mental hori- 
zon is bounded by the span of his own short life, place himself 
at the stand-point of the first Revolution, and see how this coun- 
try has grown and expanded, beyond the most sanguine hopes 
of our fathers. He will then take heart. He will know his 
work. He will begin to comprehend the mission of a people 
for whom no honor is too great, no destiny too high, provided 
only they have the wisdom to choose the right course and the 
courage to pursue it. 


Norse. — The writer is not aware that any treatise on this subject is to be found. 
The public laws and opinions were published, by order of Congress, in 1838 ; since 
which time, another work was issued in 1860, on the same plan, classified and carefully ; 
prepared by W. W. Lester, Esq., of the Interior Department, who has added the lead- 
ing decisions of the courts. This is of great assistance to lawyers. The last Report 
of the Commissioner of the Land Office, which, however, is not yet accessible, is 
said to give full statistics concerning the land system, and to be specially designed for 
circulation in foreign countries. 


THE LEGAL TENDER ACTS. 


THE LEGAL TENDER ACTS: THEIR CONSTITUTION- 
ALITY AND EFFECT. 


In Curtis’s History of the Constitution, it is said : — 


“ Almost all the restraints imposed by the Articles of Confed- 
eration upon the States could be removed or relaxed by the con- 
sent of the Congress to the doing what was otherwise prohibited. 
In the first draught of the Constitution, the Committee of Details 
inserted four absolute prohibitions, which could not be removed 
by Congress itself. . . . All the other restraints on the States 
were to be operative or inoperative, according to the pleasure of 
Congress. . . . But, when these various subjects came to be 
regarded more closely, it was perceived that the list of absolute 
prohibitions must be considerably enlarged. Thus the power of 
emitting bills of credit, which had been the fruitful source of great 
evils, must be either taken away entirely, or the contest between 
the friends and the opponents of paper money would be transferred 
from the State legislatures to Congress, if Congress should be 
authorized to sanction the exercise of the power. Fears were 
entertained that an absolute prohibition of paper money would 
excite the strenuous opposition of its partisans against the Consti- 
tution ; but it was thought best to take this opportunity to crush 
it entirely, and accordingly the votes of all the States but two 
were given to a proposition to prohibit absolutely the issuing of 
bills of credit.” (2 Curtis Hist. Const. U.S., pp. 363, 364.) 


In some of the recent discussions in the various judicial tribu- 
nals of the country, the last sentences of the passage above quoted 
have been relied upon as indicating an intention, on the part of the 
Convention which framed our Constitution, to prohibit absolutely, 
as well to the United States as to the several States, the power to 
issue bills of credit. But it is evident from reading the entire 
passage, that Mr. Curtis is speaking only of the powers of the 
several States under the Constitution ; and the citation from Elliott’s 
Debates, which is his authority for his statement, confirms this 
view. 

The twelfth article of the Constitution, as originally reported 
to the convention by the Committee of Detail, provided that — 


“ No State shall coin money,” &c. 
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And the thirteenth article began, — 


“ No State, without the consent of the legislature of the United 
States, shall emit bills of credit, or make any thing but specie a 
tender in payment of debts.” 


When the former article came up for consideration, James Wil- 
son, of Pennsylvania, and Roger Sherman, of Connecticut, both 
moved to insert after the words “coin money,” the words “ nor 
emit bills of credit, nor make any thing but gold and silver coin a 
tender in payment of debts;” thus making these prohibitions 
absolute upon the several States, instead of making the measures 
allowable, as in the thirteenth article, with the consent of the 
legislature of the United States. . 

Nathaniel Gorham, of Massachusetts, argued that the purpose 
would be as well secured by the provisions of article thirteen, 
which made the consent of the general legislature necessary, and 
that, in that mode, no opposition would be excited; whereas an 
absolute prohibition of paper money would rouse the most des- 
perate opposition from its partisans. 

But Sherman said he considered it a favorable crisis for crush- 
ing paper money; and that, if the consent of the legislature (of 
the United States) could authorize emissions of it (by the several 
States), the friends of paper money would make every exertion to 
get into the legislature of the United States, in order to procure this 
license (for its issue by the States); and, on the vote being taken, 
the amendment prevailed, eight States voting for it, and only one 
(Maryland) against it, Virginia being divided. Two of the dele- 
gates from New York had already withdrawn, and her vote was 
not taken, and New Jersey did not vote. (5 Elliott’s Deb., pp. 
484, 485.) 

The passage from Curtis, therefore, with which we began this 
article, has no bearing upon the principal legal question raised by 
the act of Congress passed Feb. 25, 1862 (12 Stats. at Large, 
c. 33), authorizing the issue of a hundred and fifty millions of 
treasury notes of the United States, and providing that they shall 
be a legal tender in payment of all debts, public and private, ex- 
cept duties on imports; namely, the question of the constitutional 
power of Congress to pass such an act. 

Nor is any argument of great weight as to the powers of Con- 
gress in this respect, to be drawn from this debate in the conven- 
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tion, or from the absolute prohibition of this power to the States 
in the Constitution as finally adopted. 

The debate we have just referred to, took place on the 28th of 
August, 1787. But prior to this date, on the 16th of August, the 
convention had been considering the first section of the eleventh 
article of the Constitution; in which, as originally reported, it 
was provided that the legislature of the United States should have 
the power, inter alia, “to borrow money, and emit bills on the 
credit of the United States.” 

And, upon reaching this clause in the Constitution as reported, 
Gouverneur Morris, of Pennsylvania, moved to strike out “ and 
emit bills on the credit of the United States;” saying, “If the 
United States had credit, such bills would be unnecessary ; if they 
had not, unjust and useless.” Pierce Butler, of South Carolina, 
seconded this motion, and argued that paper was legal tender in 
no country in Europe, and that he was urgent to disarm the 
Government of such a power. Madison inquired, if it would not 
be sufficient to prohibit making such bills a tender? and urged 
that this would remove the temptation to emit them with unjust 
views, and that promissory notes in that shape might, in some 
emergencies, be best. Gorham, of Massachusetts, was for striking 
out this clause without any prohibition; contending that the power 
to issue such bills, so far as it was necessary or safe, was involved 
in that of borrowing. George Mason, of Virginia, thought Con- 
gress would not have the power unless it were expressed, and 
said, that, though he had a mortal hatred to paper money, yet, as 
he could not foresee all emergencies, he was unwilling to tie the 
hands of the legislature, especially as in his judgment the war of 
the Revolution could not have been carried on, had any such prohi- 
bition existed; and in reply to Mr. Butler’s suggestion, that there 
was no example in Europe of a country where paper was a legal 
tender, he remarked that it was equally to be observed, that there 
was none in which the government was restrained on this head. 
Edmund Randolph, one of Mason’s fellow-delegates from Virginia, 
also opposed the striking out of these words, on similar grounds. 
Oliver Ellsworth, of Connecticut, urged it as a favorable moment 
to shut and bar the door against paper money, and he therefore 
favored the amendment; and James Wilson, of Pennsylvania, 
advocated it, apparently on the same ground; while John Lang- 
don, of New Hampshire, said he would rather reject the whole 
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plan than retain the three words “and emit bills ;”’ and George 
Read, of Delaware, thought these words as alarming as the mark 
of the beast in Revelation. John Mercer, of Maryland, was the 
only member of the convention participating in the debate, who 
avowed himself a friend of paper money, and who declared him- 
self opposed on this ground to a prohibition of it. 

After a debate occupying a part of the day’s session, of which 
the above is a fair and full sketch, the vote was taken, and the 
amendment adopted; nine States voting in the affirmative, New 
Jersey and Maryland alone voting in the negative, and the vote 
of Virginia in the affirmative being occasioned by Madison’s acqui- 
escence in the amendment, upon the ground, as he himself states, 
that striking out these words would not prevent the Government’s 
using public notes, but would only avert the pretext for a paper 
currency, and particularly for making such bills a tender either for 
public or private debts. (5 Elliott’s Deb., pp. 434, 435.) 

The only other piece of evidence which we have seen, of the con- 
temporaneous opinion of the effect of the omission of these words, 
“emit bills of credit,” from the expressly enumerated powers of 
Congress, is in the letter of Luther Martin, of Maryland, in oppo- 
sition to the proposed Constitution, in which he says, — 


‘‘ When we came to this part of the report, a motion was made 
to strike out the words ‘to emit bills of credit.’ Against the 
motion it was urged, that it would be improper to deprive the Con- 
gress of that power; that it would be a novelty unprecedented to 
establish a government which should not have such authority ; 
that it was impossible to look forward into futurity so far as to 
decide that events might not happen that should render the exer- 
cise of such a power absolutely necessary; and that we doubted 
whether, if a war should take place, it would be possible for this 
country to defend itself without having recourse to paper credit, 
in which case there would be a necessity of becoming a prey to 
our enemies, or violating the Constitution of our Government; and 
that, considering the administration of the Government would be 
principally in the hands of the wealthy, there could be but little 
reason to fear an abuse of the power by an unnecessary or inju- 
rious exercise of it. But, sir, a majority of the convention being 
wise beyond every event, and being willing to risk any political 
evil rather than admit the idea of a paper emission in any possi- 
ble case, refused to trust this authority to a government to which 
they were lavishing the most unlimited powers of taxation, and to 
the mercy of which they were willing blindly to trust the liberty 
and property of the citizens of every State in the Union, and 
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they erased that clause from the system. (1 Elliott’s Deb., pp. 
369, 370.) 

Martin’s opposition to the Constitution was mainly on the 
ground that it made a central government of too great and dan- 
gerous powers ; and this statement of his view of the effect of this 
omission may therefore have been unintentionally exaggerated to 
heighten the force and effect of the contrast he draws between the 
restrictions he considers imposed by this omission, and the great 
and absolute powers given to the Government in other directions. 
Yet, as we have already said, this letter and Madison’s sketch of 
the debate on this subject, which we have given above, are the only 
indications we have found in contemporary records and papers of 
the purpose and design of the convention in striking out these 
words, or of the result which the members supposed had been 
attained by the erasure. 

And it is evident that, on this point, there was a difference 
among the members of the convention, — some of them thinking 
that, without these words, Congress would have no power whatever 
to issue bills of credit; while others, like Madison, believed that, if 
the words were omitted Congress could issue such bills, but could 
not make them a tender for debts ; and others still, like Gorham, of 
Massachusetts, were of the opinion, that, under the power to borrow 
money, Congress had the right to issue bills of credit, but that by 
the omission of these words, the express suggestion of this mode 
of borrowing, which is both a tempting and ruinous one, would 
be avoided in the Constitution. 

The debate and the vote, then, give us but little light on the 
question we are considering,— the authority of Congress, under 
the Constitution, to issue bills of credit, and make them a legal 
tender for the payment of debts between individuals. 

In the debate on the bill to incorporate the second United 
States Bank, in June, 1811, it does not seem to have been denied 
that Congress had the power to make the bills of this bank a 
legal tender in payment of dues to the Government (4 Elliott’s 
Deb., pp. 367, 368; Metropolitan Bank v. Van Dyck, 27 N.Y. 
400, 418). And on the 30th of June, 1812, Congress passed 
an act authorizing the issue of treasury notes, and _provid- 
ing that these notes should be received in payment of duties, 
taxes, and for sales of the public lands (2 Stats. at Large, 
p- 766). This act. was approved by Madison as President; and 
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at least nine times subsequently, prior to the year 1860, has Con- 
gress exercised similar powers without objection (1b. note a, 27 
N.Y. 421). 

It has been claimed, however, that these statutes were an exer- 
cise by Congress of their power of taxation, and that the right to 
determine by legislation in what currency or commodity a tax 
shall be payable is a power incident to the taxing power; and 
that the power to dispose of the public lands carries with it also 
the right to fix, not merely the price, but also the time, manner 
and medium of payment (4 Webster’s Works, p. 272); and that 
no inference can therefore fairly be drawn from these statutes, as 
to the power of Congress to make an irredeemable paper cur- 
rency a legal tender in payment of debts between individuals. 
And this objection is not without force; but, on the other 
hand, it is to be said that the issues of treasury notes, author- 
ized by these various acts, were all made in the exercise of the 
power to borrow money, and as a means of borrowing money, and 
that the provisions for receiving them in payment of duties, taxes, 
and for public lands, were inserted merely to give the notes so 
issued character, credit, and circulation, and thus to facilitate that 
borrowing of money which was the real purpose for which they 
were issued. 

Still, however, it is probably true that the prevailing impression 
of the statesmen and lawyers in this country, of all parties, prior to 
the breaking out of the late Rebellion in 1861, was fairly expressed 
by Mr. Webster in his speech to which we have already referred, 
when he said that Congress had “ no power to substitute paper or 
any thing else for coin, as a tender in payment of debts and in 
discharge of contracts” (Ib. p. 271), and that neither Congress 
nor any State had authority to establish any other standard of 
value than gold and silver, or to displace this (1b. p. 280). 

Shortly after the breaking out of this Rebellion, which, involving 
four years’ struggle in the open field, required the maintenance of 
armies of hundreds of thousands of men, equipped with the costly 
and elaborate ordnance and arms of modern warfare, and the con- 
struction and support of a large and well-manned navy, and thus 
assumed the proportions and equalled the expense of the largest 
and most costly of modern wars, it became, in the judgment of 
those most cognizant of our resources and of our actual finan- 
cial condition, indispensably necessary to issue a paper currency, 
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which, to give it character and credit, should be, by law, a legal 
tender in payment of all debts between individuals, and, with some 
exceptions, of all dues to or from the Government, and the act 
of Feb. 25, 1862 (12 Stats. at Large, p. 345), was passed in 
consequence. ‘The constitutional power of Congress to pass such 
a law was debated in both the Senate and House of Representa- 
tives at the time of its introduction there (Cong. Globe, 37th Cong., 
2d Sess., pp. 522, 549, 614, 629, 655, 679, 881, 899-902, 938) ; 
and the constitutionality of the act has since been judicially con- 
sidered in the highest judicial tribunals of at least twelve different 
States of the Union. It has been affirmed in elaborate opinions in 
New Hampshire, New York, Pennsylvania, lowa, Wisconsin, Michi- 
gan, California, and Nevada (George v. Concord, 45 N.H. 434; 
Metropolitan Bank vy. Van Dyck, 27 N.Y. 400; Schollenberger v. 
Brinton, 52 Penn. St. 1; Hintrager v. Bates, 18 lowa, 174; 
Breitenbach v. Turner, 18 Wis. 140; Van Husan v. Kanouse, 13 
Mich. 303; Lick v. Faulkner, 25 Cal. 404; Maynard v. Newman, 
1 Nev. 271). 

The Supreme Court of Kentucky (Williams, C.J., dissenting), 
in Griswold vy. Hepburn, 2 Duvall, 20, held the act unconstitu- 
tional. 

The Supreme Courts of Massachusetts and Vermont (Essex Co. 
v. Pacific Mills, Mass. Sup. J. Ct., March, 1867; Sears v. Dewing, 
ib.; Carpenter v. Northfield Bank, 39 Vt. 46) have declined to | 
suffer its constitutionality to be questioned, substantially upon the 
ground that the interests involved were so great, and the courts of 
so many States had already considered it, that it was as good as 
constitutional, if not constitutional, and that they should hold it 
res adjudicata and constitutional until the Supreme Court of the 
United States decided otherwise; while the Supreme Court of 
Indiana, after a very elaborate opinion, in which they argued its 
unconstitutionality at great length, concluded by saying, that— 


“ The disastrous consequences to the country that must follow a 
denial of the validity of that exercise of power, press hard upon 
the judiciary to sustain the violation of the Constitution, if it be 
such, and thus create a precedent for further usurpation. But, 
with the tribunal of last resort, such considerations should not 
have influence. . . . In the case at bar, our decision is but that of a 
nisi prius court, and we had better err in acquiescing in, than 
by declaring null the action of Congress. Influenced, then, by 
deference to the action of the Federal Government, by the rule 
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that all doubts must be resolved in favor of the law, ... by the 
exigency of the time, by the consideration of the local injury 
temporarily to our State that would follow a different decision, 
and the fact that the question can only be decided finally by the 
Supreme Court of the United States, we hold the act within the 
Constitution, and valid.” (Reynolds v. State Bank of Indiana, 18 
Ind. 467, 474; Thayer v. Hedges, 22 Ind. 282.)! 

In these cases, the constitutional power of Congress to pass a 
law providing for the issue of treasury notes, and making these 
notes a legal tender in payment of debts between individuals, is 
decided to rest upon various grounds. In some of them, it is held 
to be found in, and derived from, the power of Congress to borrow 
money, and to be incidental to, and a mode of exercising, that 
power (Metropolitan Bank v. Van Dyck, 27 N.Y. 400); and, in 
others, it is said to be derived from, and to be found in, the general 
sovereign powers of Congress to provide for the common defence 
and general welfare, to support armies, to maintain navies, and to 
suppress insurrections, and to be deduced from, and a legitimate 
_and constitutional mode of carrying out the powers, and fulfilling 
the duties of sovereignty thus intrusted to Congress (52 Penn. St. 
1; 25 Cal. 404; 13 Mich. 303). The ablest opinions in support 
of the former view are those of Judges Emott, Wright, and Davies, 
in New York, and, of the latter, that of Judge Strong, in Penn- 
sylvania. 

Those judges who have been of the opinion that the Legal Tender 
Act was unconstitutional, and that Congress had no power to make 
any thing but gold and silver coin a legal tender in payment of 
debts between individuals, have founded their judgments mainly 
upon the provisions of the Constitution which say Congress shall 
have power “ to coin money, regulate the value thereof, and of for- 
eign coin” (Const. U.S., Art. 1, § 8), and that no State shall 
“emit bills of credit,” or make any thing but gold and silver coin 
a tender in payment of debts (Const. U.S., Art 1, § 10); and, ap- 

plying to the Constitution the principles of strict construction to 
which they consider it properly subject as the frame of govern- 
ment of a sovereignty of confessedly limited powers, have reasoned 
from these, and from the historical evidence already referred to, 


1 At the election in the autumn of 1864 the voters of Indiana turned out all the 
judges who had sat in this case, and elected new ones, who held opinions more in 
accordance with the spirit of the times, who reversed these decisions, and pronounced 
the law constitutional. See Thayer v. Hedges, 28 Ind. 141. : 
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that the powers specifically granted to Congress over the currency 
of the country are limited to the regulation of the gold and silver 
coins which they may issue, that it has no express authority to 
make any thing else a legal tender in payment of debts between 
persons, and that these clauses, fairly construed, operate as a vir- 
tual prohibition upon doing this. The ablest opinions in support 
of this view are those of Chief Justice Denio, of New York (27 
N.Y. 525), and Chief Justice Woodward, of Pennsylvania (52 
Penn. St. 32). The latter opinion is marred by a certain tone and 
temper which crops out in it here and there, from which, however, 
the later opinions of this able lawyer, in subsequent cases, involv- 
ing the application of the decision of the majority of the court upon 
the constitutional question to various contracts and obligations, 
are, happily, altogether free (52 Penn. St. 100, 102, 103-108). 

The court in Indiana seemed to find support in their opinion that 
the law is unconstitutional, in a semi-scriptural view of the ques- 
tion, which has at least the merit of originality. In Thayer v. 
Hedges, 22 Ind. 282, they say, — 


“ Coin was the sacred currency, as well as profane, of the ancient 
world. Historically considered, we find that the Almighty and 
his prophets and apostles were for a specie basis; that gold and 
silver were the theme of their constant eulogy (Gen. xxiii. 16). 
So Solomon, the wisest of men, seems to have had a decided pref- 
erence for a hard money currency, and Jeremiah, one of the 
greater prophets (1 Kings ix. 27, 28; Jeremiah xxxii. 9, 10).” 


The various cases in the different States arose almost simul- 
taneously. The opinions in them are substantially independent 
one of another. The cases contain but very few references to 
each other; and the arguments in the several cases, so far as 
reported, as well as the opinions themselves, bear marks of honest, 
earnest, broad, and independent thought, labor, and study; and 
taken as a whole, as discussions of a momentous and delicate consti- 
tutional question, they are highly creditable to the bench and the bar 
of the country, and evince a readiness and an ability to grapple with 
an important and difficult subject, which is very gratifying. 

The opinions of the various judges as to the constitutionality of 
this act —it will be evident, we think, to any one who studies 
them carefully —have been determined by their antecedent legal 
and political opinions as to our Constitution and government. 
Those judges who have been thoroughly imbued with the idea that, 
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under our form of government, the powers intrusted to the United 
States are limited and express, and to be very strictly and care- 
fully construed and restrained, approached the examination of this 
question with this view strongly impressed upon them, and have 
treated the Constitution, in considering it, as they would every 
common contract between parties; and, starting from this point, 
and reasoning in this mode, they have, without exception, come 
to the conclusion that this law is unconstitutional. On the other 
hand, those judges who have planted themselves, at the outset, 
upon the doctrine that the United States are a nation, a govern- 
ment moving in a limited sphere indeed, but within that sphere 
supreme, having in the Constitution the outline, skeleton, or frame- 
work, as it were, of their powers, but no statement of the details 
or particulars of them ;! and who have considered, first, what were 
the sovereign powers intrusted to Congress by the Constitution, 
and, secondly, have believed that under the Constitution these 
powers might and could be exercised in every mode not prohibited 
expressly, or by necessary intendment; and who have thought 
that the Constitution was to be considered as a frame of govern- 
ment, and to be interpreted, so far as possible, in such a manner 
as to enable the various departments of the Government most 
completely to carry out the sovereign purposes and powers which 
were its acknowledged, recognized, and declared end and aim, 
and was not, therefore, to be construed precisely as an ordinary 
business contract, — have invariably arrived at the opposite conclu- 
sion, and pronounced this law constitutional. And, in our opinion, 
the weight of the argument is with those judges who have taken 
the latter view. The question, however, cannot be considered 
finally settled until it is determined by the Supreme Court of the 
United States in some one of the cases in which it is involved, 
now pending before that tribunal. 

Since the passage of this act of Congress of Feb. 25, 1862, mak- 
ing treasury notes a legal tender for the payment of debts, vari- 
ous questions have arisen under it, as to its force and effect upon 
contracts for the payment of money made before its passage, where 
no mention was made of the coin or currency in which they were 
payable, other than the word dollars, and also upon those contracts, 
made as well before as since its passage, in which it is expressly 


1 See Martin v. Hunter, 1 Wheat. 826; McCulloch v. Maryland, 4 ib. 413-41; 
Cohens v. Virginia, 6 ib. 414; Gibbons v. Ogden, 9 ib. 187 ; Ogden v, Saunders, 12 ib. 882. 
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stipulated that gold or silver coin is to be given and received 
in fulfilment of their provisions; and whether, in any such cases, 
courts, either of law or equity, could give complete redress for the 
breach of such contracts. And upon these questions there is con- 
siderable assistance to be found in the books. 

In the reign of Edward VI., a certain base or clipped coin called 
pollards were, by law, current, at the rate of two pollards for one 
sterling, which was more than their intrinsic value; yet it was 
held, in debt on a bond for twenty-four pounds sterling, that 
a plea of tender was sustained by proof of tender of pollards 
at their legal rate, and that such a tender was a good discharge of 
the debt (Pong v. De Lindsay, Dyer, 82, a, a.p. 1543). 

So, in debt for rent upon a lease, made in the reign of Henry 
VIII., it was held, that the rent could be paid in the base coin 
then current, at its nominal value, and that the lesser must submit 
to the loss arising from the depreciation in the market value 
of this base currency between the time when the rent was due and 
the time when he brought his action, the tenant having pleaded 
that he made a tender of the nominal number of shillings, cove- 
nanted to be paid as rent, in this base coin, on the day when 
the rent was due, and that he was still ready to pay the same. 
(Barrington v. Potter, Dyer, 81, b.) 

The converse of this is to be found in our own country in the 
case of Downman v. Downman (1 Wash. Va. 26), where in a 
suit, brought in 1791, on a promissory note for eighty-three 
pounds Virginia currency, there being no such money then cur- 
rent as Virginia currency, though the paper money of Virginia 
had been current and a legal tender when the note was given, the 
defendant pleaded that he was and always had been ready to pay 
the sum due in Virginia currency, and brought it into court; and 
his plea was held bad, upon the ground that a tender must be 
of money current at the time the tender is made.! 


1 This case is open to the suggestion, that, as the Virginia paper money had ceased 
by law to be a legal tender, the contract should have been treated as a contract for the 
‘delivery of a commodity, and the case left to a jury to ascertain the measure of dam- 
ages for its breach, which would have been, if the note were payable on demand, 
and no demand had been made before suit brought, the actual market value, on the 
day of bringing the suit, of the amount of the Virginia notes, which were, in fact, 
brought into court by the defendant. And quere, if courts are bound to recognize as 
money at its nominal value whatever the sovereign power declares to be money, must 
they not, to be consistent, cease to recognize it as money just as soon as the legis- 


414 THE LEGAL TENDER ACTS. 


So, in the case of the “ mizt monies,” so called, reported in 
Davies, 18, it was held, after Queen Elizabeth had issued a 
debased coinage, which, by her proclamation, was made current in 
Ireland at the same nominal rates as sterling money, though not 
out of that kingdom, that a debt contracted in England before the 
issue of this base coin, and before the proclamation, for ‘ one hun- 
dred pounds sterling, current and lawful money of England,” but pay- 
able in Ireland after the dates of the coinage and proclamation, was 
satisfied by the payment of one hundred pounds in the base coin.) 

In the case of The United States v. Robertson, 5 Pet. 660, Chief 
Justice Marshall said, ‘“ An obligation to payment generally is dis- 
charged by a payment in legal currency.” So in Faw v. Marsteller, 
2 Cranch, 10, the same eminent jurist says, — 


“ According to the law of the contract, all moneys accruing under 
it, which were not received during the currency of paper, would be 
payable in such other money as might be current at the time of 
payment.” 


See, also, Hollingsworth v. Ogle, 1 Dall. 257. 
And it has been said in equity, upon a bill brought for the re- 


demption of a mortgage, that equity will hold a tender of bank- 
notes good and sufficient, though bank-notes are not a good legal 
tender, if there is, at the time of making the tender, a restriction 
on the issue of specie. Per Lord Redesdale, in Biddulph v. St. 
John, 2 Sch. & Lef. 534. (Ireland, 1805.) 

The first reported case arising after the passage of the Legal 
Tender Act of February, 1862, is that of Shoenberger v. Watts 
(1 Am. Law Reg. N. s. 553), in the District Court for the city and 
county of Philadelphia. This was an action upon a bond executed 
many years before the passage of the Legal Tender Act, and condi- 
tioned for the payment of twenty-eight thousand dollars “ in specie, 


lature cease to declare it money ; and does not any such currency become eo instanti, 
before all courts, a mere article of merchandise, a commodity, the value of which, in 
any suit where its value is material, is, like that of any other commodity, to be deter- 
mined by a jury, upon such evidence as may be offered them? See on this point 
Cuming v. Monro, 5 T. R. 87; Shelby v. Boyd, 3 Yeates, 321; Story Confl. Laws, § 313, 
note 2; Pilkington v. Commrs. 2 Knapp, 17-21. 

1 It was held, that the words “current and lawful money of England” meant current 
and lawful money of the realm, and were satisfied by a tender in the current money 
of Ireland, which was a part of the realm. But should not they have been ruled 
otherwise, and the money of England, after the issue of a separate coinage for Ire- 
land, have been treated as foreign money or as a commodity ? 
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current gold and silver money of the United States.” The plaintiff 
insisted that the Act of Congress did not apply to such a case; and, 
entering judgment for the amount of his bond, he procured an 
execution directing the sheriff to levy this amount “in specie, 
current gold and silver money,” following in his execution the 
words of the condition of his bond. The defendant moved to set 
aside the execution, and upon this motion two questions were 
argued, both of which were considered by the court. The first 
was whether the special agreement on which the plaintiff relied was 
legal, and one for which the law could give him a remedy; and 
the second, whether, if it were so, the remedy he had elected by 
the form of his execution was the proper one.’ Both these ques- 
tions were very carefully and ably discussed in the opinion pro- 
nounced by Judge Hare, who decided both in the negative, holding 
that the form of the remedy was improper, and that no execution 
in that form could legally issue ; and, as this conclusively disposed 
of the case before him, his argument upon the other point is open 
to the objection that it was not necessary to the decision of this 
case, and is therefore obiter dictum. Upon this latter question, 
however, he expresses very strongly a decided doubt whether an 
agreement by which a debt must be paid in one form only, to the 
exclusion of others which in law are equally valid, is consistent 
with public policy, or legally valid; and contends, that, should any 
such question arise upon the trial of a cause, the court must 
instruct the jury that the amount of the damage is simply the 
debt. 

In Wood v. Bullens, 6 Allen, 516, the Supreme Court of Massa- 
chusetts held that in an action on a promissory note, given in 
December, 1861, by which the defendant promised to pay five hun- 
dred dollars in specie, the jury could find as damages only the face 
of the note and interest, and could not take into consideration, as 
an element of damage, the premium on gold, at the making or 
maturity of the note, or at any other time. 

This case was much questioned at the time; but the doctrine 
laid down in it has since been re-affirmed by the same court in 


1 In The Essex Company v. The Pacific Mills, Mass., 1867, the Supreme Court of 
Massachusetts decline either to express an opinion whether the court could order a 
special judgment to be collected only in coin, or to intimate a doubt as to the power 
of the court to do this, if justice required it; thus leaving it in that State an abso- 
lutely open question. 


l 
l 
l 


416 THE LEGAL TENDER ACTS. 


various cases, and it has also been recognized and followed by the 
courts of other States. (odes v. Bronson, 34 N.Y. 649; 
Frothingham v. Morse, N.H.1; Mervine v. Sailor, 52 Penn. St. 
102.) 

In the case of Zrecartin v. The Ship Rochambeau (26 Law Rep. 
564), which was a libel for seaman’s wages, brought before 
Judge Ware, in the District Court in Maine, the original articles 
provided for a voyage from St. John to England and back. The 
libellant shipped in 1861. The wages were stipulated to be paid 
in dollars, which, however, is the name of the New Brunswick 
currency as well as of ours. The service was continued with- 
out any new articles through several short trips between various 
European ports, until the vessel finally came to Portland, where 
the libellant was discharged. The payments had been made to the 
libellant from time to time at the ports where the vessel had been, 
and always in specie; and Judge Ware held him entitled to 
recover the specie value of his wages in our legal tender currency. 
But this case is clearly distinguishable from those to which we 
have already referred, and to be sustained on the ground that the 
original contract was for a foreign currency, which, though called 
dollars, was the dollars and currency of New Brunswick, the place 
of the inception of the contract, and the proposed original termi- 
nation of the voyage and service, and that the value of this cur- 
rency was not matter of judicial cognizance, but as much a subject 
of proof as if the coin were called rupees, or francs or pagodas. 
(Bagshaw v. Playn, Cro. Eliz. 586; Cockerell v. Barber, 16 Ves. 
471; Lansdowne v. Lansdowne, 2 Bligh, 60.) 

The case of Councer vy. Steam Tug Griffin, U.S. Dist. Ct., North- 
ern Dist. N.Y., 5 Am. Law Reg. N. s. 45, is an analogous case; 
and also perhaps that of Zhe Nonpareil, Brownlow & Lushing- 
ton, 355. 

In Nova Scotia Telegraph Co. v. American Telegraph Co., 4 Am. 
Law Reg. N.S. 365, the Supreme Court of Nova Scotia in action to 
recover the rent due on a lease of telegraph lines in Nova Scotia, 
dated May 4, 1860, payable by its express terms “ in dollars and 
cents of United States currency,” held, that the rent could be 
satisfied only by payment of the coined dollars of the United 

1 This was an action to recover the gold deposited with the defendant as security 


for his executing a bail bond. The court intimate that, had the plaintiff brought tro- 
ver for the conversion of the gold, the rule of damages might be different. 
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States. This decision is put by some of the judges on the ground 
that the legal tender notes were “ a subsidiary, and not substituted 
currency,” being a legal tender only for certain specified debts, 
and not for all debts, — duties, &c., being still required to be paid 
in coin, while gold and silver were still legal tender for all debts ; 
and it is also made to rest upon the further ground, that the par- 
ties to the contract both intended a payment in money of the 
United States bearing an intrinsic value. 

The Supreme Court of Nevada, in an action on a contract, made 
in 1864, for the payment of two thousand five hundred dollars “ in 
current gold coin of the United States,” and which also contained 
a provision that if this sum, with interest, should not be paid “in 
coin when due, then the payee might sue and have judgment in a sum 
which in legal tender notes of the United States should in amount 
equal in value in the market of Carson City, at the date of the judg- 
ment, the whole of the said sum of gold coin in legal tender notes,” 
held, that the contract created a debt for the amount of the coin 
first named ; that the latter clause contained a new penalty, which 
could not be enforced; that the judgment must be for the debt and 
interest, and that it could be paid in paper. Hastings v. Johnson, 
2 Nev. 190. 

In Rodes v. Bronson, 34 N.Y. 649, it was decided by the 
Court of Appeals, in New York, that a mortgage executed in 1851, 
to be paid in 1857, “in gold or silver coin, lawful money of the 
United States,” might be paid in legal tender notes. The court in 
this case, however, expressly confined its opinion to contracts for 
coin made before the passage of the Act of Feb. 25, 1862. 

In Graham v. Marshall, 52 Penn. St. 103, the Supreme Court of 


1 It does not appear, from the report of this case, that the dollar of the United 
States was ever a legal tender in payment of debts in the Province of New Bruns- 
wick, and it is believed never to have been so. If this is the fact, then, by the terms 
of the lease, a foreign currency, which is only a commodity, was to be delivered to 
the lessor by the lessee as his rent, and it was for the court to say, upon the construc- 
tion of the lease, what that commodity was; and the court upon this question held 
properly, that, by the terms of the lease, the tenant was to deliver the coined dollars 
of the United States, and not the paper dollars, which did not exist at the time the 
lease was made, and which neither party to it could therefore have then had in mind. 
This was undoubtedly the true construction of the instrument; and the proper 
instructions to the jury as to the measure of damages for the breach of this covenant 
for the payment of rent would have been that the damage was the actual market 
value in Nova Scotia, where the rent was payable, and in the currency of Nova Scotia, 
of the number of coined dollars of the United States agreed to be paid, upon the day 
when, by the terms of the lease, the rent was due. 
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Pennsylvania held that a certificate of deposit, dated March 24, 
1862, of a certain sum of money in gold could be satisfied by a pay- 
ment of the like nominal sum in legal tender notes. This certifi- 
cate, however, was but a renewal of one given in September, 1861, 
before the passage of the Legal Tender Act, at which time the origi- 
nal deposit was actually made; and Mr. Justice Agnew dissented 
from so much of the reasoning of the opinion of the chief justice, 
as applied to contracts made expressly for specie after the passage 
of this act, and adhered to the views previously expressed by him 
in Schollenberger v. Brinton, ib. pp. 94-97; namely, that such 
contracts were not in violation of the policy of that act, were not 
within those provisions of it which make treasury notes a tender in 
payment of debts, and that there was a remedy at law in the as- 
sessment of damages, which could be applied to contracts which 
were in terms payable in coin. (Ib. pp. 108, 109.) 

Thompson v. Riggs, 5 Wall. 663, was asswmpsit for the value of 
gold coin, deposited generally by the plaintiff with the defendant as 
banker, after the suspension of specie payments, in April, 1861, 
but before the passage of the Act of Feb. 25, 1862. The only 
question which was held to be open in the Supreme Court, in this 


case, was one as to a ruling of the court below, excluding evi- 
dence of the usages and mode of dealing of other bankers in 
Washington. The Supreme Court sustained the court below in 
their rulings as to the evidence ; but, in giving the opinion in the 
case, Mr. Justice Clifford says, — 


“ When the banker specially agrees to pay in bullion or coin, he 
must do so, or answer in damages for its value. . . . But where the 
deposit is general, and there is no special agreement proved, the 
title of the money deposited, whatever it may be, passes to the bank, 
and the transaction is unaffected by the character of the money in 
which the deposit was made, and the bank becomes liable for the 
amount as a debt, which can only be discharged by such money 
as is by law a legal tender.” (Ib. p. 678.) 

It is probable that, in writing these sentences, the learned judge 
who delivered this opinion had in mind the distinction to which 
we shall hereafter have occasion to refer, between the rule of dam- 
ages in a case where the coin has been treated as a commodity or 
chattel, and one where the only relation between the parties, which 
the law can recognize, is that of debtor and creditor, and the only 
obligation which it can see that the debtor has assumed, is the 
payment of a sum of money. 


i 
i 
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In Lewis v. R.R. Co. (6 Am. L. Reg. x. 8. 705), which was debt 
for a penalty for violation of a statute fixing a maximum rate per 
mile for the carriage of passengers, which rate the railway had ex- 
acted in gold, or rather in paper, with the premium on gold added, 
the Supreme Court of New York held this addition a violation 
of the statute, and that the statute fare was a debt for which paper 
money, since the passage of the Act of Feb. 25, 1862, was a good 
tender at par. 

So in Buchegger v. Shultz, 18 Mich. 420. It was held in a suit 
on a promissory note for five hundred dollars in gold, proved to 
have been loaned in gold, that evidence of the premium on gold was 
erroneously admitted, and that the court erred in allowing damages 
to be computed on the basis of this premium; the court deciding 
that paper and gold dollars were in law equivalent, and that the 
legal damages for the failure to pay or deliver a number of dollars 
of a specified legal currency cannot exceed the same number of 
dollars and interest in any currency which is a lawful tender in 
payment of debts. 

The converse of the propositions established by these cases, is to 
be found in Bush v. Baldrey, 11 Allen, 367, in which it was held, 
that the defendant, under a contract made in September, 1860, was 
to be charged with the gold dollars he had received as the master 
of the plaintiff’s ship, and which he had retained for his wages ac- 
cruing after Feb. 25, 1862, at their nominal value as dollars. The 
doctrine of this case is re-affirmed in a subsequent case not yet re- 
ported. 

In Henderson v. Mc Pike, 35 Mo. 255, it was held, that, in an ac- 
tion on a promissory note for gold, the court at nisi prius erred in 
instructing the jury, that, in assessing damages, the premium on 
gold was to be added; the court saying first, — 

“The note was for money, which is its own measure, and judg- 
ment must be for the face of the note and interest. If the Legal 
Tender Act was constitutional, the plaintiff in the execution would 
be compelled to take this number of dollars in legal tender notes, 
and the court could not help him, because they could not recog- 
nize the difference between the values of two kinds of money 
which the legislature have declared equivalents. If the Legal 
Tender Act was not constitutional, then the plaintiff could not be 


compelled to take these, and so could suffer no damage from the 
form of his execution.” 


The Supreme Court of the Territory of Idaho, in Haas v. Mis- 
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ner, 1 Idaho, 203, held that taxes might be paid in legal tender 
notes, notwithstanding a statute of the territory, enacting that 
all taxes should be paid in gold and silver. 

The adjudicated cases, it will be seen from this statement of 
them, which comprises all that we have been able to find, do not 
sustain the wishes and opinions of those members of the profes- 
sion who hoped or believed that the courts of law would and 
should furnish in actions at law an adequate and complete remedy 
for the breach of a contract which expressly, or by implication from 
the time when it was made, provides for a payment of coin. 

There is another class of cases quite distinguishable from any 
of these which we have already cited, in which it has been held, 
that the original contracts were agreements for the delivery of 
coin as a commodity; that evidence of its value could therefore 
be received in an action at law, and the jury assess damages ac- 
cordingly. Such is the case of Mather v. Kinike, 51 Penn. 425, 
which was an action for a ground rent reserved in 1773, “of twenty- 
one Spanish coined fine silver pieces of eight and one-third part of a 
piece of eight, each piece weighing seventeen pennyweights and siz 
grains, or so much lawful money of the Province of Pennsylvania as 
shall be sufficient, from time to time, to purchase or procure twenty-one 
such pieces of eight and one-third part of a piece of eight,” and 
which the court held to be manifestly a covenant for a specific arti- 
cle, and not for a sum in currency. So in Dutton vy. Pailaret, 52 
Pa. 109, the same court held “ a bond, dated in August, 1862, condi- 
tioned for the payment of three thousand dollars in gold coins of the 
present standard of weight and fineness, notwithstanding any law 
which may now or hereafter shall make any thing else a tender in 
payment of debts,” to be a contract, not for current money, but for 
a specific article, — as specific as if it had been wheat at a fixed 
price per bushel, or a horse of certain qualities, and not payable in 
currency at its nominal value.? Rector v. Fueschel (Sup. Ct. Pa., 
Jan. 28, 1867) is another case in which the same principle was ap- 
plied. 


1 This decision, it is submitted, is at best questionable. Certainly a State may 
levy taxes, and prescribe the medium of payment; and such legislation could not be 
controlled by any act of Congress regulating the currency, though it might be inci- 
dentally affected by such an act. Has not a territory like powers in this respect ? 

2 We doubt whether this case properly comes within the rule laid down, but this, 
however, does not affect the correctness of the principle upon which the decision is 
put, but merely the application of the principle to the particular facts. 


il 
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So the Supreme Court of Massachusetts, in the case of The Es 
sex Cor. v. The Pacific Mills, Mass., April, 1867, held that a cove- 
nant in a lease by which the defendant agreed to “ yield and pay” 
to the plaintiff “ the yearly rent of two hundred and sixty ounces troy 
weight of silver, or its equivalent in gold,” was a contract for the 
delivery of a commodity, and not for the payment of money. 

And in Sears v. Dewing, decided at the same term, the same 
construction was given to a lease in which the terms in which the 
rent was reserved, were “ yielding and paying the yearly rent of four 
ounces, two pennyweights, and twelve grains of pure gold in coined 
m oney.”” 1 

These contracts the courts hold to be contracts of barter, and 
not agreements for the payment of a sum of money; and they 
also hold, as a rule of law, that, in assessing damages in such cases, 
the jury may find the value of the commodity which the defend- 
ant has failed or neglected to deliver, in that currency which is the 
cheapest, — upon the ground, that, where a party has the option of 
two modes of payment, it may be presumed that he will select that 
which is the most easy and most economical. (Upon this point, 
see also Hixon v. Hixon, 7 Humph. 33, Tenn. 1846.) 

In a note to Warren v. Paul, in the American Law Register for 
January, 1865 (4 Am. Law Reg. nN. s. 165), Judge Redfield inti- 
mates an opinion, that contracts for the payment of gold coin, 
made since the passage of the Legal Tender Act, fall within 
that class of cases in which, from the insufficient relief necessarily 
afforded by courts of law, a Court of Equity will decree specific 
performance; and refers, with approval, to the California Statute of 
April 27, 1863 (Laws Cal., 1863, p. 687), upholding this class of 
contracts, and providing that the judgment and execution in such 
cases shall be paid only in the kind of money specified in the con- 
tract. This statute was decided to be constitutional by the Su- 
preme Court of California, in Carpenter v. Atherton, 25 Cal. 569; 
and this decision has been affirmed in numerous subsequent cases 
( Otis v. Haseltine, 27 Cal. 82; ib. 102, 162, 347, 498; 28 Cal. 
170, 212, 276, 281, 288; 29 Cal. 273, 278). A similar statute, 
borrowed from this law of California, has been held unconstitu- 


1 This case, and that of Dutton v. Pailaret, naturally suggests the inquiry how far 
* public policy, as recognized by the courts of law, will permit individuals to treat the 
coined money of the country as a commodity, and not as currency. The limits of this 
article will not permit us to consider it. 
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tional by the Supreme Court of Nevada, in Milliken v. Sloat, 1 
Nev. 573. 


In giving the opinion in this case, Judge Brosnan says, — 
“ All such laws stand in direct and brazen antagonism to the 
policy of the nation, and, practically extended through the rayless 


period of the nation’s travail, would have inflicted a wound upon 
constitutional liberty which the coming ages would not see healed.” 


(ib. p. 582.) 

No similar statutes, it is believed, have been passed by any other 
States; but the mode of relief suggested by Judge Redfield was 
sought by the plaintiff in Howes v. Nickerson (Mass. 1867), in 
which Howes brought his bill for the specific performance of 
an award against the defendant for the payment of a “ certain 
number of dollars and cents in currency,” and a certain other 
number of “dollars and cents in gold.” The bill was dismissed 
without prejudice, the court holding that equity had no jurisdiction 
to decree the specific performance of a contract or award for the 
unconditional payment of a fixed sum of money, when the same 
sum could be recovered in an action at law. 

The doctrine of this case is at variance with that laid down 
by the Supreme Court of Kentucky in Hord v. Miller, 2 Duvall, , 
103, in which it was held, that a contract, made in 1863, to pay 
for land in gold, the difference in the actual market value of gold 
and paper being proved to have been taken into account in fixing 
the price of the land, would be specifically enforced in equity. 

In other States, however, where the question has arisen in suits 
in equity, it has been held, as well in instances of debts contracted 
before as of those incurred after the passage of the Act of Feb. 25, 
1862, and whether payable in gold by their express terms, or by 
implication of law arising from the fact of coin having been the 
only currency where they were incurred, that equity will hold the 
two currencies equivalent, and will consider a tender in paper 
a good tender for a debt contracted, and in terms payable in 
gold. 

Warnibold vy. Schlicting, 16 Iowa, 243, was a bill in equity for 
the cancelling and surrender of a promissory note, as well as of a 
deed of trust given to secure its payment. The note was given in 
1860 for a loan in gold, and was in terms payable in “ United 
States gold.” The maker of the note, in November, 1863, ten- 
dered the nominal amount of the note and interest in paper money 
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at par. The court held the tender good, and decreed the sur- 
render of the note and deed. 

When the plaintiff “ made the tender, he offered to do equity, 
and has the same standing in a court of equity, as though he had 
offered any thing else which the law makes a legal tender.”” (Per 
Wricut, J., ib.) 

Verges v. Giboney, 38 Mo. 458, Appel v. Woltmann, ib. 194, and 
Ridellesbarger v. McDaniel, ib. 138, are further instances of the 
application of the same doctrine by a court of equity. 

And now to sum up briefly the results to which we are brought: 
When one contracts for the payment of a sum of money in a pure 
coinage, there is a moral obligation on him to fulfil his engage- 
ment; but if, when the time for payment arrives, there exists in 
the country a base coin or a paper currency, which has been legally 
declared a tender in payment of debts at its nominal value, the 
difficulty in the way of enforcing this obligation in equity, or of 
giving a full and perfect remedy for its breach in an action at law, 
seems to be fundamental. To declare what shall be money is one of 
the sovereign powers of government; and when that power has been 
exercised, and any currency, pure, or base or paper, has been law- 
fully declared by any government to be money, and its legal value 
fixed, the judicial tribunals of that government are bound by that 
declaration, and must conform to it, and must hold all such pure, 
mixed, and paper moneys to be equivalents as money, as the legis- 
lature has, in the exercise of its lawful powers, declared equiva- 
lents. When any such legislation has taken place, a contract for 
the payment of a certain number of dollars, whether in the pure or 
base coin, or the paper currency, is still, as it was before, a con- 
tract for the payment of a sum of money. The nature of the 
contract has not been affected by the debasement of the currency, 
though its value may have been. And courts, both of law and 
equity, must hold, as they have heretofore held, that a tender of 
the number of dollars agreed to be paid is a good tender, in what- 
ever lawful currency it is made (Bacon Abr. Tender, B. 2, Davies, 
18). The sovereign power of the country has declared that the 
party who has agreed to pay money may exercise his option as to 
the medium of payment, and courts cannot so administer the law 
as to destroy or impair this right which the legislature has con- 
ferred. A court of equity cannot specifically enforce any such 
contract, because it is in law only an agreement to pay money, 


i 
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which a court of equity never enforces, and for which the remedy 
at law is legally sufficient. Nor, it is believed, if the party seeking 
the aid of a court of equity is the person who has agreed to pay a 
pure coin, could the court refuse him its assistance, on the ground, 
that, having contracted to pay gold, he had tendered paper, and that 
therefore, not having offered to perform his agreement, he could 
not properly ask the court to aid him, on the familiar principle 
that he who seeks equity must do equity. (16 Iowa, 243.) For 
the principle contended for, if it has any weight, must go to 
this extent, that all courts, both of law and equity, are absolutely 
bound by such legislation, if constitutional, and cannot, either 
directly or indirectly, in any question relating to the payment 
of money, recognize or admit that there is any distinction as 
money between two kinds of money, however different their in- 
trinsic value or market price, which the legislature have consti- 
tutionally declared money equivalents. 

So in an action at law, in whatever form, for the breach of 
a contract, for the payment of a sum of money in a specified 
currency, the court can neither receive evidence of the difference 
in the market price or actual value between the stipulated cur- 
rency and other moneys which have been constitutionally declared 
to be of the same worth, nor suffer this difference to be taken into 
account by a jury in the estimate of damage, for “ money is its 
own measure” (Dyer, 83,a). Upon the same principle, in the old 
forms of pleading, the value of money need not be stated in a 
declaration in debt, because the court will take judicial notice of 
it; but it is “ otherwise of quarters of wheat and foreign money, 
the value of which the court cannot know.” (Bagshaw v. Playn, 
Cro. Eliz. 536.) 

From these conclusions, there are, we believe, only three modes 
of escape: the first is that of holding that Congress has, under the 
Constitution, no power to declare any thing money but gold and 
silver, or to make any thing but coins of intrinsic value a legal 
tender in payment of debts, and that all the laws which make 
paper money a legal currency are therefore unconstitutional and 
void. The second is, to consider that Congress did not intend, by 
this legislation, to deprive individuals of their right to elect be 
tween the different currencies which the law declares money 
equivalents ; and that the legal tender acts do not embrace, and 
have therefore no application to, contracts where the parties have 
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exercised this election, and specifically agreed for a particular 
description of currency. This is the ground taken by the minority 
of the Supreme Court (Agnew and Strong, JJ.) of Pennsylvania, 
in Graham v. Marshall, ante. The third method is to consider 
that, by the legislation of Congress, gold and silver coins were 
“ demonetized,” as it is called, and that thereafter all contracts for 
the payment of gold or silver became in law contracts of barter for 
the delivery of commodities, and were no longer to be treated and 
considered by the courts as contracts for the payment of money, 
but were placed on the same footing as contracts for the delivery 
of bullion, of flour or any other merchandise, and that damages 
for their breach were to be assessed, as in other like cases of 
breaches of contracts relating to merchandise, upon proof of its 
value on the day when it should have been delivered. This is 
stated to have been the rule laid down at nisi prius, by a judge of 
the New York Supreme Court, in a case tried in the city of New 
York, during the last year; which, however, was overruled by 
the same court sitting in bane. Upon all these points, the current 
of the decisions in this country, and, so far as similar questions 
have arisen, in England, is almost, if not altogether, uniform. 
The authorities fail to support them. And, if our conclusions are 
sound, it would seem only just, that while the laws of the United 
States require certain dues to the Government to be paid in coin, 
and thus recognize a difference for certain purposes between specie 
and paper, and necessitate dealings in coined money, as distin- 
guished from paper, that if, under existing laws, such transac- 
tions cannot be adequately protected in the courts, Congress 
should see to it that legislation shall provide a remedy for the 
weakness or defect of the law. 


1 We have not considered in this article what would be the measure of damages 
in an action brought in this country on a contract for the payment of pounds sterling 
or other foreign money payable abroad. Such a case involves the consideration of 
the question of exchange as well as of the depreciation of the currency. Upon this 
point see Comm. v. Haupt, 10 Allen, 38; Bush v. Baldrey, 11 Allen, 367; Hussey v. 
Farlow, 9 Allen, 263; Burgess v. Alliance Ins. Co., 10 Allen, 221. This question is now 
' pending before the U.S. Circuit Court in Massachusetts in Reiser v. Parker. See 
also Summary, New York, post. 
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LIABILITY OF COMMON CARRIERS BEYOND THEIR 
OWN ROUTE. 


THE question of the liability of a common carrier beyond his own 
route, for the loss or non-delivery of goods intrusted to him for 
carriage, is one the importance of which is manifest to every legal 
practitioner in the country, whether the scene of his professional 
labor is confined to the vicinity of water-routes, or extends to the 
more numerous lines of inland transportation. 

It is proposed to discuss the extent and the reason of such lia- 
bility, so far as the same may be gathered from the numerous and 
somewhat conflicting decisions of both English and American 
courts upon the subject. 

The leading case in England upon this question is that of Mus- 
champ v. The Lancaster & Preston Junction Railway Co.,) in which 
it was decided by the Court of Exchequer (Rolfe and Gurney, BB., 
concurring with Abinger, C.B., who delivered the opinion), that 
where a carrier receives goods directed to a place beyond the ter- 
minus of his own route, without limiting his responsibility by 
express agreement, such receipt of the goods, so directed, is prima 
facie evidence of an undertaking to carry the goods to the place 
where they are directed; and that the rule applies, although that 
place be beyond the terminus of his own usual route; and, a 
loss having occurred beyond such terminus, the carrier was held 
liable for such loss. Such were the instructions given to the jury 
by Rolfe, B., at the trial, and sustained by the Court of Exchequer 
on motion for a new trial therein. 

The defendants claimed exemption from such liability on the 
ground that they only agreed to carry the goods as far as 
their route lay, and there to deliver them to another carrier, who 
should in turn deliver them to a third, and so on until they reached 
the place of destination. Lord Abinger said, in his opinion, ‘“ That 
is a very elaborate kind of contract: it is, in substance, giving to 
the carriers a general power along the whole line of route, to make, 
at their pleasure, fresh contracts, which shall be binding upon the 
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principal who employed them ;” and the motion of defendants for 
a new trial was overruled. 

Under this decision, it would seem that if the carrier desires to 
escape the responsibility for losses occurring to goods so received, 
marked and destined to a place beyond the terminus of his imme- 
diate route, he must so stipulate, by express contract with the 
owner or consignor; and in the absence of such stipulation, if he 
receives the goods so directed, he furnishes to the owner or con- 
signor a reasonable ground from which to infer an undertaking to 
deliver the goods at the place of their final destination. 

This doctrine was adopted and confirmed in the case of Watson 
v. The Ambergate, Nottingham, § Boston Railway Co.) in the Court 
of Queen’s Bench, in which the court— Patterson, J., delivering the 
opinion — held, that if carriers receive a package to carry to a par- 
ticular place, whether they themselves carry it all the way or not, 
they must be said to have the carrying of it to the end of the jour- 
ney; and the other parties to whom they may hand it over are 
their agents. And Erle, J., said, “ Where goods are received at 
one terminus for conveyance to another, the company are answer- 
able for all intermediate termini, and the receipt of such goods is 
primé facie evidence of such liability.” 

The case of Coxon v. The Great Western Railway Co.? another 
English case following the same rule, declares that the owner or 
consignor has no contract with the second or any subsequent car- 
rier, and cannot recover of them, or any one of them, for loss 
oceurring upon his portion of the route: and this view of the sub- 
ject is sustained by Directors of B. § E. Railway Co. v. Collins} 
in the House of Lords, and by many other English cases.4 

The principles upon which these decisions rest may be said to be, 
first, That unless the first carrier who receives goods which are to 
be carried, and are directed, to a place beyond his own route, lim- 
its, in some clear and definite manner, the general responsibility 
which the law has cast upon him in respect to the carrying of 
goods intrusted to his care, to deliver such goods safely at the 
place of their destination, that responsibility will continue until he 
shall have so delivered them or caused them to be delivered ; and, 
secondly, That the second carrier, with whom the owner or consignor 


18 E. L. & Eq. 497. 25H. & N. 274. 
35H. & N. 969. 4 See note 2, Angell, Car. § 95. 
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has no contract of any kind, either express or by implication, upon 
receiving the goods from the first carrier, becomes his agent for 
the purpose of completing the contract entered into between the 
first carrier and the consignor. 

The case of Garside v. The Trent ¢ Mersey Navigation Co., in 
which the carrier was discharged from liability for a similar loss, 
as it is quoted by Mr. Justice Redfield, in a case before him? 
would seem to declare a somewhat different principle. The learned 
judge there says, “ The rule laid down in Garside v. Trent ¢ Mer- 
sey Navigation Co., that each carrier, in the absence of special con- 
tract, is only liable for the extent of his own route, and the safe 
storage and delivery to the next carrier, is undoubtedly the better, 
the more just and rational, and the more generally recognized ‘rule 
upon the subject.” But if such was intended to be laid down as a 
rule in that case, it cannot be said to be more than mere obiter 
dictum, for the decision of the court, releasing the carrier, was not 
based upon such a rule, but, on the contrary, was based upon just 
such a special contract as is contemplated in the rule ; for we find, 
upon examination of the case, that the contract was to carry the 
goods from Stourpoint to Manchester, and to forward them from 
thence to Stockport, and that the loss occurred at the defendants’ 
warehouse at Manchester, after the defendants’ liability as common 
carriers had ceased: from which it must be inferred that the case 
is not in conflict with the English rule, as laid down in Muschamp’s 
Case. 

Such, then, is the prevailing doctrine and rule in England, sup- 
ported as it is by a long. course of adjudication, and unchanged by 
the few later decisions apparently conflicting with or modifying it ; 
and it has been recognized and adopted by many of the courts of 
the United States, although by some it has been condemned in the 
strongest terms, so that as Mr. Parsons, in his work on Contracts 
says, the question “has been recently much considered, and is not 
yet quite settled.” And, according to the opinion of the same 
learned author, “recent American decisions have importantly 
qualified, if they have not overthrown, the English decisions.” 
And he conceives that “the prevailing rule in this country may 
now be said to cast upon the carrier no responsibility, as a carrier, 


14 T. R. 581. 
2 Farmers’ & Mechanics’ Bank vy. Champlain Transportation Co., 23 Vt. 186, 209. 
* 2 Pars. Con. 212. 
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beyond his own route (requiring, of course, due care in forwarding 
the parcel), unless the usage of the business, or of the carrier, or 
his conduct or language, shows that he takes the parcel as carrier, 
for the whole route.” 

Such an investigation as would ultimately settle so vexed a 
question, would necessarily require much more space and effort | 
than could be devoted to it here; and would then, however it 
might result, need the higher and more positive confirmation, by 
decision of a judicial tribunal, in order to give it stability, cer- 
tainty, authority, and effect. It is therefore only intended to 
examine briefly some of the more important and leading American 
decisions on either side. 

In the case of Nutting v. Conn. River Railway Co., Mr. Justice 
Metcalf cites the following American cases as supporting his de- 
cision in that case, and what may be called the American rule, as 
indicated by Mr. Parsons in the passage above quoted; viz., Van 
Santvoord v. St. John? Farmers’ § Mechanics’ Bank v. Champlain 
Transportation Co.,? and Hood v. New York New Haven Railroads 
which, together with Nutting v. Conn. River Railway Co., Elmore 
v. Naugatuck Railroad Co.,5 Naugatuck Railroad Co. v. Waterbury 
Button Co.,5 and a few others, may be said to contain the entire 
authority for the American rule. 

The first named of these cases, Van Santvoord v. St. John, seems 
to be the leading case; and was, if not the first, among the first, of 
the cases changing the English rule. In this case,’ goods were 
delivered to the carrier at New York, and a receipt executed by 
him in the following words; viz.: “ New York, Oct. 22, 1836. 
Received from St. John & Tousey, on board of towboat Ontario, 
one box of merchandise, marked ‘J. Petrie, Little Falls, Herkimer 
Co.’”’ The box was reshipped at Albany in a canal boat, broken 
open, and part of the goods stolen. At the trial, in the Court of 
Common Pleas, the judge charged the jury, that there was no con- 
tract to carry to Little Falls, and that none could be inferred from 
the receipt. On writ of error, the Supreme Court reversed the 
judgment of the court below, holding that “ common carriers, em- 
ployed in the transportation of goods on the Hudson River, between 


1 1 Gray, 502. 2 6 Hill, 157- 

3 18 Vt. 131, 140, and 23 Vt. 186, 209. 4 22 Conn. 1. 

5 23 Conn, 457. 6 24 Conn. 468. 
7 25 Wend. 660, and 6 Hill, 157. 


430 LIABILITY OF COMMON CARRIERS. 


New York and Albany, receiving a package directed to a place 
beyond Albany, and giving an acceptance of the same, without 
limiting their responsibility to Albany, are liable for loss happening 
after their delivery at Albany to other carriers, though such deliv- 
ery be conformable to the usage of trade, if knowledge of such 
usage be not brought home to the owner of the goods.” The case 
was afterwards taken to the Court of Errors and Appeals, and 
there the judgment of the Supreme Court was in turn reversed, on 
the ground that the ruling of the Court of Common Pleas was 
correct, — that there was no contract to carry to Little Falls, and 
that, on the evidence, the carriers ceased to be such on the ar- 
rival of the goods at Albany, and became then mere forwarders 
of the goods. 

Upon this decision of the New York Court of Errors and Appeals 
seem to be based the later decisions supporting the American rule. 
Mr. Justice Redfield, in Farmers’ g Mechanics’ Bank v. Champlain 
Transportation Co.,) which was a similar case, in reviewing the 
authorities, says: ‘ There has been an attempt to push one depart- 
ment of the law of carriers into an absurd extreme, as it seems to 
us, by a misapplication of the rule of a carrier’s being bound to 
make a personal delivery. That is, by holding the first carrier 
upon a route, consisting of a succession of carriers, liable for the 
safe delivery of all articles at their ultimate destination.” And he 
says, “* The cases all seem to regard this” (that the carrier is not 
liable beyond his own route) “as the general rule upon the sub- 
ject, with the exception of those above referred to,” meaning cases 
cited in support of the English rule, which will be hereafter con- 
sidered. 

In Hood v. New York § New Haven Railroad Co. the court held, 
that the corporate power of a railroad did not extend to the making 
of a contract for the carriage of a person by stage beyond their 
own road, and that they were not estopped from setting up such 
defence, because they had for a long time been in the habit of 
making and executing such contracts. 

The next case is Nutting v. Conn. River Railway Co.3 which is 
much relied on in later cases, as supporting the American rule. 
In this case, the receipt given by the carrier was as follows: 
“Northampton, Mass., Feb. 27, 1851. Received of E. Nutting, 
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for transportation to New York, nine boxes planes, marked ‘R. & . 
F., 21 Platt Street, New York ;’ fourteen boxes planes and handles, 
marked ‘G. T. Hewlett, 146 Bowery Street, New York.’” The 
court held, that, “in the absence of any special contract,” the carrier 
was not liable for a loss occurring after their delivery to the pro- 
prietors of another road. Metcalf, J., delivering the opinion of the 
court, said: ‘* On the facts of this case, we are of opinion that there 
must be judgment for the defendants. When they carry goods 
that are destined beyond the terminus of their own road, they take 
pay only for transportation over their own road. . . . In our judg- 
ment, the obligation imposed on them, in the absence of any special 
contract, is nothing more than to transport the goods safely to the 
end of their road, and there deliver them to the proper carriers, to 
be forwarded to the place of destination. . . . If they can be held 
liable for a loss that happens on any road beside their own, we do 
not see why they should not be also liable, if the boxes had been 
marked for consignees in Chicago, and had been lost between that 
place and Detroit, on a road with which they have no more con- 
nection than they have with any railroad in Europe.” . 

Elmore v. Naugatuck Railroad Co.) is also cited in support of the 
rule, as is also Naugatuck Railroad Co. v. Waterbury Button Co.? 
in which the court held, that a railroad company could not contract 
to carry beyond its own limits. 

In these cases, then, we have the foundation and confirmation of 
the American rule, which has obtained such high sanction from 
some of the most astute and learned jurists in the country; and 
we are almost led to wonder at the bare possibility of a doctrine so 
ably upheld having been condemned and discountenanced by other 
tribunals, whose decisions we cannot say are not of equal weight, 
and entitled to equal respect. Yet so it is; and the more we search 
for the true balance of judicial opinion, the more must we wonder 
that such conflict as we find at every step can occur upon a point 
of law so susceptible of distinct proposition, and of such vast im- 
portance to the commercial interests of the whole country. 

Having reviewed, therefore, to some extent, the most prominent 
cases tending to reverse the English rule, and to declare and sus- 
tain another and different doctrine, let us turn to those decisions 
in which we find the new rule condemned, and the English rule 
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- followed and adopted with more or less strictness, and some of 
which have even gone beyond the rule in Muschamp’s Case. 
These are, Weed v. The Schenectady ¢ Saratoga Railroad Co.,! 
Wilcox v. Parmelee? Choteoux v. Leech$ Illinois Central Railroad 
v. Copeland Western Transportation Co. v. Newhall, Illinois Cen- 
tral Railroad y. Johnson,® Noyes v. Rutland ¢ B. Railroad Co.,7 
Bennett v. Filyaw,’ Teall v. Sears, and several others. 

Let us examine the more important of these cases, in the order 
given above. 

In Weed v. Schenectady ¢ Saratoga Railroad Co., the defendants 
undertook to carry passengers and baggage to a place beyond the 
line of their own route; and a loss having occurred beyond such 
line, it was held, that they could not be allowed to say that they 
were carriers for only a portion of the whole distance ; but that 
they were liable for loss occurring on any portion of the route. 
The agent of the plaintiff had purchased of the defendants a ticket 
from Saratoga to Albany; and beyond Schenectady, where their 
road terminated, his trunk, containing a large amount of money 

“belonging to the plaintiff, was lost. Cowen, J., said: “ The de- 
fendants, having undertaken to carry from the Springs to Albany, 
cannot now be received to say they were in truth carriers no farther 
than Schenectady. As to the parties for whom they may thus 
undertake, they are estopped to deny that they are carriers for a 
distance commensurate with what they engage for.” 

This case, although said by Redfield, J.,° to be “ readily recon- 
ciled with the general rule, that each carrier is only bound to the 
end of his own route, and for a delivery to the next carrier,” may, 
at least with equal justice, be said to support, so far as it goes, the 
English rule; the only difference being, that in this case the proof 
furnished a more definite sort of contract than can be implied from 
the mere receipt of goods marked in a certain manner, so far as 
the carriage of the person was concerned ; though as to the baggage, 
where the loss occurred, there was no contract at all, save as im- 
plied by and founded upon the contract as to the person. 

The case of Wilcox vy. Parmelee™ was as follows: A. contracted 
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with B. to forward from New York to Ohio, by steam, certain goods 
so marked. A. was owner of a line of boats on the canal, though 
he owned none on Lake Erie. The goods were sent on the lake 
by a sailing vessel, and lost, and the defendant was held liable for 
the loss. This case, like the last, was one of contract, and might 
perhaps have been decided alone upon the breach in not forwarding 
by steam, according to the contract; but the court decided that the 
defendants were carriers for the whole distance, although the loss 
occurred on a route with which they had no connection whatever. 

In Choteoux v. Leech, it was held, that *“ where persons receive 
goods as carriers, and give a receipt and bill of lading, it is not 
competent for them to show, by parol testimony, that they are 
not common carriers for the entire distance stated in the bill of 
lading.” 

The next three cases, viz., Zllinois Central Railroad v. Copeland? 
Western Transportation Co. v. Newhall} and Noyes v. Rutland 
B. Railroad Co. are cited in Story on Bailments,> and Bennett v. 
Filyaw® in Angell on Carriers,’ in support of the English rule. 

Illinois Central Railroad v. Johnson§$ a late case, decides that 
“a railway company, receiving goods as common carriers, marked 
for a particular place, are bound to deliver at that place, even 
though it be beyond the limit of their route, from the agreement 
implied from accepting them so marked ;” thus fully sustaining, 
in its broadest sense, the rule laid down in Muschamp’s Case. 

Another case, Teall v. Sears, the last of those above enumerated, 
goes beyond the English rule, deciding that the defendants, al- 
though not engaged as common carriers for any portion of the route, 
were to be held liable for loss, by simply receiving goods at their 
warehouse, with certain directions thereon. 

The facts and decision in this case were as follows: “ On the 6th 
of October, 1846, the plaintiff shipped at Albany three cases of 
goods, for Buffalo, on a canal boat. A bill of lading was made 
out by the plaintiff and forwarded by the captain of the canal boat, 
with directions to deliver the goods in the bill as addressed, and 
collect the charges for transportation on the canal. The three cases 
were marked on the bill, ‘ A. B. Case, Chicago, by vessel, care of 
Sears & Griffith, Buffalo.’ The cases were received by Sears & 


1 18 Penn. St. 224. 2 24 Ill. 882. 3 24 Til. 466. 

4 27 Vt. 110. 5 § 538. 6 1 Fla. 403. 

7 § 95. 8 34 Ill. 389. 8 9 Barb. 317. 
VOL. II, 28 


434 LIABILITY OF COMMON CARRIERS. 


Griffith (the defendants) at Buffalo on the 14th of October, and 
they paid the canal charges, indorsing a receipt therefor, and a 
memorandum of the receipt of the goods, on the bill of lading. 
The defendants were at the time engaged in the forwarding and 
commission business at Buffalo. That was their principal business ; 
but they were interested, to some extent, in a transportation line 
on the canal, and also in at least one vessel carrying freight on the 
lakes. On the 17th of October, the defendants shipped the goods 
on board the schooner C., a transient vessel which ran between 
Buffalo and Chicago, in which they had no interest. They took 
the captain’s receipt, and made a bill of lading for the goods, agree- 
ing with the captain as to the amount of freight he should receive. 
The vessel was a good one, and her captain in good credit. In an 
action against S. & G. to recover the value of one of the cases of 
goods, which was lost, and not delivered at Chicago, held, 1st, 
That the legal import of the memorandum was, not that the goods 
should be stored at Buffalo, and that the defendants should act as 
agents of the plaintiff in procuring a carrier of them from Buffalo 
to Chicago, but that they were consigned to the defendants at B., 
with a request or direction that they should be carried by vessel 
from B. to Chicago. 2d, That the defendants, receiving the goods 
with the accompanying memorandum, and transporting or causing 
the same to be transported by vessel to Chicago, were to be re- 
garded as impliedly contracting to carry; and that, upon such 
receipt, the risk of a carrier, and not that of a warehouseman or 
forwarder, attached.” The defendants were nothing more nor less 
than commission merchants, and had no connection with the trans- 
portation of the goods for any portion of the route, save such as 
was implied from the mere receiving of the goods as marked, and 
reshipping them, according to the directions stated in the bill of 
lading, yet they were held liable for the loss as common carriers. 
One more decision, tending to show the reason of the rule, must 
not be omitted. In Deford v. Seinour} it is said: “ A common 
carrier has sufficient interest in goods intrusted to him to maintain 
an action against the owners of a canal boat, to whom he has in- 
trusted them on freight, for failure to deliver them according to 
contract.” 
And now, before proceeding to comparison and comment upon 
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the various cases which have been cited, let us take, to guide us in 
arriving at conclusions, the opinions of the leading American text- 
writers as to what is by them considered to be the “ prevailing 
rule.” 

As we have already noticed, Mr. Parsons, in the latest edition of 
his work on Contracts (1864),! merely indicates that a change has 
taken place, and the nature of the same, and refers us to a note 
containing a lengthy review of decisions pro and con, leaving us to 
infer from their tenor the precise state of the reported law as he 
finds it. 

In Angell on Carriers, fourth edition, 1868 (the latest), we find 
the following: “In the absence of any partnership connection be- 
tween one route and another one united with it, persons receiving 
goods as common carriers continue to be responsible in that char- 
acter until the goods are delivered at the place to which they are 
directed, even if the place to which they are directed is beyond the 
limits of the place to which they are accustomed to carry and 
deliver.” He cites the authorities which have been hereinbefore 
considered, and says: “ The ground is, that one company are the 
agents of the other; and, without any special contract between 
the parties, there is primd facie evidence of a contract to carry the 
goods to the place of destination, according to the marks and direc- 
tions on them.” 

And Mr. Justice Story, in the text of his work on Bailments,’ 
says: “Ifa carrier between A. and B. receive goods at A., directed 
to a place beyond B., as, for example, to a place called C., without 
limiting his responsibility to the mere carriage from A. to B., so 
that it may be fairly inferred from the circumstances that he under- 
takes to deliver them at C., he will be liable for any loss between 
B. and C., even when carried by the usual mode of transportation ; 
unless, indeed, by the known usage of trade, the responsibility as 
carrier is limited to the arrival of the goods at B., and the usage 
known to the bailor.” But in a later edition (1863), the text is 
modified, in brackets, as follows: “‘ But the American rule prob- 
ably is, that if the carrier receiving the goods has no connection in 
business with another line, and receives pay for transportation 
only on his own road, he is not liable, in the absence of any special 
contract, for a loss beyond his own line; and the simple receipt of 
1 2 Pars. Con. 2138 
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goods directed to a place beyond the carrier’s own line does not, 
prima facie, create a contract to carry such goods to their final 
destination.”” And it is added: “ Perhaps the apparent discrepancy 
between the English and American decisions is only as to what 
facts constitute an implied contract on the part of the carrier to 
carry goods to their ultimate destination, although beyond his own 
route.” 

We find here, as in Parsons on Contracts, the same uncertainty 
of expression as to what is the rule by which we should be governed 
according to the weight of authority ; and we are left to decide for 
ourselves which way the scale inclines. Mr. Parsons tells us that 
the English rule, “ if not changed, is modified,” and gives us what 
he says “‘ may now be said to be” the present rule. Angell uses 
the words * probably” and “ perhaps ;” but, in the last sentence 
above quoted, he puts us on the right track, and indicates the right 
direction to be taken in an inquiry into the authorities. Let us 
follow the pathway he has pointed out, and endeavor to discover 
just where the trouble lies. 

What, then, are the facts necessary to “ constitute an implied 
contract, on the part of the carrier, to carry goods to their ultimate 
destination, although beyond his own route,” in the absence of any 
special contract concerning the carrying of the same ? 

Referring to those cases we have already considered, on either 
side of our question, which, although not comprising all the de- 
cisions, may yet be said to be the leading cases, we have, on the 
one side, the New York Court of Errors and Appeals, in Van Sant- 
voord vy. St. John, deciding that a mere receipt, or acceptance for 
the goods, given by the carrier, enumerating the parcels and the 
marks thereon, does not constitute such a contract; the Supreme 
Court of Vermont, in Farmers’ ¢ Mechanics’ Bank v. Champlain 
Transportation Co.,? declaring that the holding of the first carrier 
liable for the safe delivery of goods at the place of their destination 
beyond his route, is a misapplication of the rule that a carrier is 
bound to make a personal delivery, and branding it as an attempt 
to push this department of the law to “an absurd extreme;” the 
Supreme Court of Connecticut, in Hood v. New York § New Haven 
Railroad Co., and Naugatuck Railroad Co. v. Waterbury Button 
Co.,* holding that the corporate power of a railroad does not extend 
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to the making of contracts to carry beyond the terminus of the 
road, and that the carrier could not so contract; the Supreme 
Court of Massachusetts, in Nutting v. Conn. River Railroad Co.2 
deciding that a receipt given by the carriers for goods, describing 
them with their marks, and inserting the clause, “ for transporta- 
tion to New York,” which was beyond their line of route, was not 
such a contract as would hold them to the safe delivery of the 
goods at New York; and other cases, following, more or less 
strictly, the same line of decision. 

On the other side, we have the Supreme Court of New York, in 
Weed v. Saratoga ¢ Schenectady Railroad Co.? holding that the 
“through ticket” of a passenger, purchased of the carriers to a 
point beyond the terminus of their line, not only required the car- 
riers to transport the passenger to such point, but was such a con- 
tract as would hold them liable for the loss of his baggage beyond 
such terminus; and afterwards, following to its more certain con- 
summation the doctrine of the carrier’s liability, in Van Santvoord 
y. St. John holding that the giving of a simple acceptance of 
goods, by the carrier, was a sufficient contract to bind him to 
deliver the goods as directed ; the Supreme Court of Pennsylvania, 
in Choteoux v. Leech,* holding the carrier liable for the entire dis- 
tance stated in the bill of lading given by him for the goods, and 
forbidding him to show by parol testimony that he was in fact car- 
rier for only a portion of that distance ; the Superior Court of New 
York City, in Wilcox v. Parmelee® in which the carrier, by a writ- 
ten agreement, undertook to forward goods by steam from New 
York to Ohio, and having sent them by a sailing vessel not his own, 
and the goods being lost, he was held to be a common carrier for 
the entire distance, and liable for the loss; the Supreme Court of 
Illinois, in JWinois Central Railroad v. Johnson,® laying down the 
English rule in the most concise and unmistakable terms; the 
cases of Illinois Central Railroad v. Copeland,’ and Western Trans- 
portation Co. v. Newhall in the same court; Noyes v. Rutland ¢ 
B. Railroad Co. in the Supreme Court of Vermont; and Bennett 
v. Filyaw,” in the Supreme Court of Florida, besides many others, 
cited in various instances in support of the rule; and, again, the 
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Supreme Court of New York, in Teall v. Sears, disregarding the 
reversal of its decision in Van Santvoord v. St. John,’ going even 
beyond its previous position, and deciding that the defendants, who 
were shown not to have been carriers at all, but merely warehouse- 
men, or commission merchants, by accepting and receipting for 
goods sent through their care, with accompanying directions as to 
the manner of forwarding them on their journey, were held to 
be liable as carriers, from accepting and receipting for the goods so 
directed, and accompanied by instructions indorsed on the bill of 
lading. 

It may well be said, in view of these various decisions, their ex- 
treme conflict, and the difficulty of reconciling them, that the ques- 
tion is not yet “ quite settled.” Yet we think, upon comparing 
them chronologically, that a growing disposition can be discovered 
in the later cases to return to the earlier course of decision, which 
seems to us more analogous to the common law, and which inclines 
to preserve to the commercial world the safeguard of the common- 
law responsibility of common carriers, even beyond their usual 
route. 

Admitting the great force of, and yielding due deference to, the 
published opinions of the learned text-writers we have quoted, 
there is yet room, upon the foundation given us in the hesitation 
and uncertainty of those opinions, to conclude that, however the 
courts may have in some instances departed from the earlier course 
of decision, the tendency of judicial opinion (even if the weight of 
authority may not, as yet, fairly incline that way) is towards the 
entire re-adoption of the principle which has been designated 
throughout this article as the English rule. We cannot reconcile 
the decisions with each other; but we may reconcile them, as a 
whole, with the possibility the probability even —of such an 
ultimate re-adoption. 

That this change may be effected is to be wished, not only by 
the public, that its commercial interests may the more certainly be 
protected, but also by the carrier himself, that he may the more 
certainly know what is the exact extent of his obligations. The 
advantages, or, rather, the absolute necessity, of a more exact and 
certain condition of the law in this respect, rendering it positive 
and settled, may be seen in the multiplicity of suits involving the 
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disputed point, and the growing desire on the part of carriers, 
common to all corporations, and to some extent excusable, to evade 
as much of their responsibility as the most strict construction and 
administration of the law will permit. Many of the common car- 
riers of our country are, in some sort, monopolists, and “ monopo- 
lies are dangerous.” Their numbers and influence are constantly 
increasing; and they have a common interest in reducing the num- 
ber of their chances for loss in their business, by securing from 
the courts a curtailment of their obligations to the public. This 
common interest makes them, as a class, monopolists, and puts 
them in a position of antagonism to the commercial interests of 
the public; and that antagonism will continue just so long as the 
question of the extent of their obligations (not only on the point 
we are considering, but in all their relations to the public) remains 
obscure and unsettled. 

It is not to be hoped that all questions regarding them can be, at 
once and for ever, set at rest; but this one we are considering — 
one of the most common and frequently occurring, and the one 
which is most fruitful of litigation—is susceptible, if only by 
reason of that increasing litigation, of the concise and compara- 
tively general adjudication which the tendency of the later de- 
cisions would seem to indicate. 

It may not be amiss to examine briefly some of the arguments 
which have been advanced, supporting decisions adopting what is 
known as the American rule. 

Mr. Justice Metcalf, delivering the opinion in Nutting v. Conn. 
River Railroad Co., says of the carriers : “ If they can be held liable 
for a loss that happens on any railroad besides their own, we know 
not what is the limit of their liability. If they are liable in this 
case, we do not see why they would not also be liable if the boxes 
had been marked for consignees in Chicago, and had been lost 
between that place and Detroit, on a road with which they had no 
more connection than they have with any railroad in Europe.” 

May we not truly and fully answer this by responding, that if 
the courts had followed the English rule, which is as plain as a 
proposition in geometry, and has all the weight of long usage, not 
only the public, but the carrier, would know with certainty the 
exact extent of his liability, viz., until the goods have arrived 
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safely at their place of destination? And the learned jurist, in his 
second proposition, has hit the point exactly. It és hard to see 
why the first carrier, in his relations to the owner or consignee, 
and in his character as insurer, should not be held as strictly for a 
loss occurring thousands of miles distant as for one occurring on 
his own road. It is true, he has no actual corporate connection 
with the distant road where the loss occurs; but that carrier, how- 
ever distant, is assisting to perform the contract he has under- 
taken, and is, in respect of such contract and such carriage, his 
agent to complete his contract, and, as is the usage in this country, 
to collect from the consignee, upon a safe delivery by him, the 
entire freight and charges for the whole route, and to account to 
the first, and all intermediate carriers, for their respective portions 
of the same. 

The first carrier (and, a fortiori, each successive carrier along 
the entire route) has sufficient interest or property in the goods to 
found an action of damages, for their loss or non-delivery by the 
delinquent carrier to whom he has intrusted them, and who has lost 
them.! It can scarcely be said, then, that the first carrier has no 
connection with any of the successive carriers along the route. 
But such may most truly be said of the owner or consignor of the 
goods; for his communication is solely with the first carrier, and 
he has no sort of connection or business relation whatever with any 
other on the route. If such were not the case, and if, on the con- 
trary, the owner must pass by the first carrier, who has carried 
safely and forwarded promptly, what is his position? Suppose a 
New York merchant to be shipping goods to the interior of Texas. 
He takes the receipt of the first carrier, a railway company, and, 
after passing through the hands of a dozen other carriers, the goods 
are lost somewhere on the route. Must the merchant pass the 
first carrier, whom he has reason to believe delivered safely to the 
second carrier the missing goods, and search throughout the entire 
route until he finds the delinquent carrier, that he may have his 
remedy against him in an action of damages? The question an- 
swers itself. 

This liability, then, of the first carrier who receives the goods, 
may truly be called the bond upon which the consignor invests ; 
and, as the first carrier is the only party he deals with, so must he 
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be the only party to whom he can resort for the condition of his 
bond. 

One of the firmest foundations of the law of carriers is the rule 
requiring the carrier to deliver at the right place and to the right 
person. If he delivers at the wrong place, even though it be by 
mistake, he is held liable in case of loss occurring therefrom; and 
a delivery to the wrong person is treated by the common law as a 
conversion of the goods. Mr. Justice Redfield, in a case already 
cited, — Farmers’ § Mechanics’ Bank v. Champlain Transportation 
Co.,,— calls the English rule a misapplication of the rule above 
quoted, as to personal delivery. But we cannot see, if a carrier is 
bound to make a legal and rightful delivery to the right person and 
at the right place, provided his road extends to the place of destina- 
tion, why he should not also be as strictly required to make a legal 
and rightful delivery, by means of his agents, if, because his own 
means of conveyance do not extend to the place of destination, or 
for any other cause, he employs other carriers as such agents, to 
make the delivery for him. 

We claim, then, that this rule,—that a carrier, by simply taking 
charge and possession of goods delivered to him for carriage, 
marked and destined to a place beyond the terminus of his own 
road (unless in some clear and express manner, by agreement 
and understanding with the consignor, he limits his responsibility 
to the mere carriage over his own road, and safe delivery to the 
next carrier), shall be held bound to complete the contract which 
he impliedly undertakes to perform, — if strictly followed and uni- 
formly upheld, would result in a settled, equitable, and beneficial 
course of adjudication. 

It may be objected, that such a rule is prejudicial to the interests 
of the carrier, and unjust to him. How can it be more unjust than’ 
that he must use diligence and care in the carriage of goods, or 
that he is bound to receive, in his capacity of carrier, all goods 
offered for transportation ? 

No arbitrary rule can be strictly enforced without causing more 
or less inconvenience, and perhaps loss; but arbitrary rules are 
made and enforced, not for the convenience or inconvenience of 
the few, but for the good of the many. If inconvenience, loss, or 
even injustice, should follow to some carriers from the enforce- 


1 23 Vt. 186, 209. 
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ment of this rule, it must not be allowed to weigh more than its 
just proportion in the scale against the public good. 

The hope that the general and strict enforcement of this doctrine 
and rule will ultimately, and perhaps soon, become one of the un- 
changeable foundations upon which the future commercial pros- 
perity of our country is to be built up and sustained, is one in 
which not only the legal profession, but the public and the common 
carriers (whose relations to each other are now so antagonistic, to 
the great detriment of the interests of both), may honestly, reason- 
ably, and freely indulge. 


Nore. — The following cases may also be consulted with reference to the subject 
of the foregoing pages: Fenner v. Buffalo § State Line Railroad Co., 46 Barb. 108; 
1 Am. Law Rev. 536: Darling v. Boston § Worcester Railroad Corporation, 11 Allen, 
295; 1 Am. Law Rev. 549: Peet v. Chicago § North-western Railway Co., 19 Wis. 118; 
1 Am. Law Rev. 549: McDonald v. Western Railroad Corporation, 34 N.Y. 497; 1 Am. 
Law Rev. 711: Cin., Ham., § Day. Railroad Co. v. Spratt, 2 Duvall, 4; 2 Am. Law 
Rev. 316: Detroit § Milwaukee Railroad Co. v. Farmers’ § Millers’ Bank, 20 Wis. 122; 
2 Am. Law Rev. 316. See, also, notice of an unreported case in Michigan, in 2 Am. 
Law Rev. 352. — Eps. 


i 
q 
7 


SUPREME COURT OF THE UNITED STATES. 


SUPREME COURT OF THE UNITED STATES. 


December TERM, 1867. 


Unitep States v. SUPERVISORS OF JOHNSON COUNTY. 
Same v. SUPERVISORS OF HENRY County. 


A. obtained judgment in the Circuit Court for the District of Iowa against a 
municipal corporation. By the laws of Iowa, mandamus commanding the officers 
of a municipal corporation to levy a tax is a proper process of the State courts to en- 
force the payment of a judgment against the corporation. Held, that the Circuit 
Court had jurisdiction to issue such a mandamus to enforce the payment of A.’s judg- 
ment; and that it was no answer to the mandamus, that, since A. had obtained his 
judgment, a State court had enjoined the officers of the corporation from levying 
such a tax. 


Cuirrorp, J.— Application of the relator to the Circuit Court was for a 
mandamus to compel the defendants, as the supervisors of the county, to 
assess a tax upon the taxable property of the county to satisfy the judgment 
described in the transcript. Pursuant to the usual practice, the court granted 
the alternative writ, commanding the defendants to assess the taxes, or show 
cause to the contrary, on or before the second day of the next term of the 
court. Service of the writ was duly made; but they neglected to levy the 
tax, and elected to show cause against the application. 

They appeared, and, in their return to the writ, they deny that it is their 
duty to levy the tax to pay the judgment, or that the relator is entitled toa 
peremptory writ, and allege that they have been enjoined not to assess a tax 
for that purpose by the State court, and aver that they cannot do so without 
being guilty of contempt, and becoming liable to punishment. Plaintiff 
demurred specially to the return, and assigned the following causes of 
demurrer: 1. That the relator was no party to the proceedings in the State 
court. 2. That the proceedings in the State court were subsequent to the 


Norte. — This case is inserted, contrary to our usual practice not to insert at length 
cases which are to appear in the regular reports, as it relates to a topic which was dis- 
cussed at length in our first volume, in the article on “ Final Process in the Courts of 
the United States as affected by State Laws,” p. 23. — Ens. 
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judgment of the relator in the Circuit Court. 3. That the State court had 
no jurisdiction, power, or authority to prevent the relator from using the 
process of the Circuit Court to collect his judgment. 4. That the decree for 
an injunction rendered in the State court was no bar to the application of 
the relator for relief. But the court overruled the demurrer, and decided 
that the return was sufficient. Judgment was thereupon rendered for the 
defendants, and the plaintiff sued out this writ of error. 

I. Power was vested by law in the county judge of a county in the State 
of Iowa to submit the question to the people of his county, whether they 
would construct or aid in the construction of roads or -bridges ; but, when 
the question proposed involved the borrowing or the expenditure of money, 
the requirement was, that it must be accompanied by a provision to lay a tax 
for the payment of the same in addition to the usual taxes ; and the legisla- 
tive enactment was, that such special tax, if voted under those circum- 
stances, should be paid in money, and in no other manner. 

II. Revision of the proceedings was also devolved upon the county judge ; 
but if satisfied that they were correct, and that a majority of the votes had 
been cast in favor of the measure, it was made his duty to cause the proposi- 
tion, and the result of the vote, to be entered at large in the minute-book of 
the county; and the same section of the act provides that the entry, when so 
made, shall have the force and effect of an act of the General Assembly. 
Moneys so raised for such a purpose are regarded as specially appropriated 
by law, and as constituting a fund, distinct from all others, in the hands of 
the treasurer, until the obligation assumed is discharged. Contracts made 
under such regulations are declared irrepealable, and the provision is that 
the taxes appointed for carrying the object into effect cannot be rescinded. 
Code, §§ 114, 120. 

III. Corporation defendants, acting under the authority of those provi- 
sions of law, on the first day of December, 1853, issued fifty bonds to the 
Lyons Iowa Central Railroad Company, of one thousand dollars each, with 
interest warrants, at the rate of seven per cent, payable semi-annually. 
Recitals in the respective bonds are, that they were issued by the authority 
of that act of the General Assembly, and of the required vote of the quali- 
fied voters of the county, taken in pursuance of that act. They were issued 
in payment of a subscription of five hundred shares in the capital stock of 
the railroad, and the record shows that the plaintiff is the holder of forty- 
seven of the bonds. ; 

IV. Payment of the interest warrants having been refused, the plain- 
tiff sued the defendants in the Circuit Court, and recovered judgment against 
them for the same, in the sum of five thousand one hundred and eighty- 
nine dollars and twenty-six cents, which is in full force and unsatisfied. 
Execution was duly issued on the same, and the marshal returned that he 
found no corporate property. Unable to enforce payment of his judgment 
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through the ordinary process of an execution, the plaintiff applied to the 
Circuit Court in which the judgment was recovered, for a mandamus to com- 
pel the defendants to levy the tax as authorized by the people of the county 
at the time they voted to aid in the construction of the railroad, and to issue 
the bonds. 

V. Principal defence stated in the return of the supervisors is, that they 
had been enjoined from levying the tax as prayed by a prior decree of the 
State court; and the record shows that the State court, at the suit of a tax- 
payer of the county, issued an injunction perpetually enjoining the defend- 
ants from levying the special tax voted at the time the proposition to grant 
aid to the railroad was adopted. Want of jurisdiction in the Circuit Court 
was not alleged in the return, nor was any such ground assumed by the cir- 
cuit judge who refused the writ. Experienced counsel, however, have made 
that point in this court; and it becomes the duty of the court to determine it 
before.examining the merits. Jurisdiction is defined to be the power to hear 
and determine the subject-matter in controversy in the suit before the court ; 
and the rule is universal, that, if the power is conferred to render the judg- 
ment or enter the decree, it also includes the power to issue proper process 
to enforce such judgment or decree. Rhode Island v. Massachusetts, 12 
Pet. 657, 718. 

Express determination of this court is, that the jurisdiction of a court is 
not exhausted by the rendition of the judgment, but continues until that 
judgment shall be satisfied. Consequently,a writ of error will lie when a 
party is aggrieved in the foundation, proceedings, judgment, or execu- 
tion of a suit in a court of record. Wayman v. Southard, 10 Wheat. 1, 23; 
Suydam y. Williamson, 20 How. 427; 2 Tidd; Prac. 1134; Co. Litt. 
288, b. 

Process subsequent to judgment is as essential to jurisdiction as process 
antecedent to judgment; else the judicial power would be incomplete, and 
entirely inadequate to the purposes for which it was conferred by the Con- 
stitution. Congress, it is conceded, possesses the uncontrolled power to legis- 
late in respect both to the form and effect of executions and other final 
process to be issued in the Federal courts. Implied concession also is, that 
Congress might authorize such courts to employ the writ of mandamus to 
enforce a judgment rendered in those courts in a case where the ordinary 
process of execution is inappropriate, and where the judgment creditor is 
without other legal remedy; but the defendants insist that Congress has not 
made any such provision. Federal courts, it is argued, cannot act in any 
way on State officers, except in the specified cases in this court under the 
twenty-fifth section of the Judiciary Act. Support to that proposition is 
attempted to be drawn from the last clause of the thirteenth section of that 
act, which, in terms, authorizes this court to issue writs of mandamus, in 
cases warranted by the principles and usages of law, to any courts appointed 
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or persons holding office under the authority of the United States. 1 Stat, 
at Large, 81. 

Neither State courts nor State officers are named in the clause; and the 
argument is, that the authority to issue the writ does not extend to any 
courts or persons except those enumerated. xpressio unius est exclusio 
alterius. Particular consideration of that point, however, is unnecessary, 
as there is no application to this court for any such writ. Examination of 
the record, even for a moment, will show that the application for the writ in 
this case was to the Circuit Court, and that the case was brought here by 
writ of error to the judgment of that court. But this court cannot issue 
the writ of mandamus in any case in the exercise of original jurisdiction, 
as no such power is conferred by the Constitution. Direct decision of this 
court in the case of Marbury v. Madison, 1 Cranch, 173, 175, was, that the 
clause of the thirteenth section of the Judiciary Act referred to by the defend- 
ants, so far as it professes to authorize this court to issue the writ to persons 
holding office under the United States, other than judicial officers, was not 
warranted by the Constitution, because it contemplated the exercise of 
original jurisdiction in a case other than those enumerated in the instru- 
ment. 

Second proposition of the defendants is, that the fourteenth section of the 
Judiciary Act does not confer the power upon the Federal courts to issue the 
writ to a State officer in any case. They argue that it does not authorize 
those courts to issue it at all, as it is not one of the writs named in the see- 
tion, and is specially provided for, as appears in the preceding section. 
Nothing, however, is better settled than the rule that the circuit courts in 
the several States may issue the writ in all cases where it may be necessary, 
agreeably to the principles and usages of law, to the exercise of their 
respective jurisdictions. Such was the construction given to the fourteenth 
section of the Judiciary Act, at the same time that the last clause of the pre- 
ceding section, except as applied to judicial officers, was held to be uncon- 
stitutional and void; and that construction has been followed to the present 
time. MW’Jntire vy. Wood, 7 Cranch, 504; M’Clung v. Silliman, 6 Wheat. 
598, 601; Conklin 9, Treat. 161. 

None of the circuit courts in the several. States can issue the writ, as an 
exercise of original jurisdiction, any more than this court; but they may issue 
it whenever it is necessary, agreeably to the principles and usages of law, 
to the exercise of their proper jurisdiction, and their judgments in such 
cases may be re-examined in this court, on writ of error, under the twenty- 
second section of the Judiciary Act. Objections to the jurisdiction of the 
Circuit Court, and of this court, are therefore overruled. 

VI. Before proceeding to consider the operation and effect of the injunc- 
tion issued by the State court, it becomes necessary to examine more closely 
into the source, nature, and operation of Federal process, and the jurisdiction 
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and power of the circuit courts in the several States. Circuit courts were 
created by the act of Congress under which the judicial system of the 
United States was organized, but the act made no provision for the 
forms of process. Forms of process in the Federal courts were regu- 
lated by the act of Congress, which was passed five days later. 1 Stat. at 
Large, 93. 

Writs and process issuing from a circuit court were required by that 
act to bear the test of the Chief Justice of the Supreme Court, to be under 
the seal of the court, and to be signed by the clerk. By the second section 
of the act, it was provided that the forms of writs and executions, . . . and 
the modes of process, in suits at common law, . . . should be the same as 
were then used in the supreme courts of the States. Subsequent act adopted 
substantially those provisions, and made them permanent. 1 Stat. at 
Large, 276. Legal effect of those enactments was, that Congress adopted 
the forms of writs and executions, and the modes of process, as then known 
and understood in the courts of the States, for use in the several circuit 
courts. 

Modes of process and forms of process were in use in the States at that 
period, other than such as were known at common law as understood in the 
English courts. Radical changes had been made in some of the States, not 
only in the forms of mesne process and the rules of pleading, but in the 
modes of process in enforcing judgment, as was well known to Congress 
when the judiciary and process acts were passed. 

Executions, it is admitted, may be issued by the Circuit Court; but the 
power of such courts to issue the other writs necessary to the exercise of 
jurisdiction is equally clear, with the single restriction that the writ, and the 
mode of process, must be agreeable to the principles and usages of law. 
Usages of law, and not of the common law, it will be observed, are the 
words of the provision, which, doubtless, refers to the principles and usages 
of law as known and understood in the State courts at the date of that 
enactment. 

Forms of process, mesne and final, and the modes of process, varied in 
essential particulars from the principles and usages of the common law, and 
in many cases they were different in the different States. Intention of Con- 
gress, in passing the process acts, was, that the forms of writs and execu- 
tions, and the modes of process, and proceedings in common-law suits, in the 
several circuit courts, should be the same as they were at that time in the 
courts of the respective States. Instead of framing the forms of process, 
and prescribing the modes of process, Congress adopted those already pre- 
pared and in use in the respective States, not as State regulations, but as the 
rules and regulations prescribed by Congress for use in the several circuit 
courts. Adopted, as they were, by an act of Congress, they became the 
permanent forms and modes of proceeding, and continue in force wholly 
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unaffected by any subsequent State legislation. Alterations can only be 
made by Congress, or by the Federal courts, acting under the authority of 
an act of Congress. 

Practical effect of the course pursued was that the forms of writs and 
executions and the modes of process and proceedings were the same, whether 
the litigation was in the State court or in the Circuit Court of the United 
States. They were not always the same in different States nor in different 
circuits ; and, in some instances, they were widely different in the different 
States of the same circuit. Those diversities, or many of them, continue 
to the present time. 

Great diversity in the forms of real actions and of indictments were the 
necessary effect of the system. Different rules of pleading necessarily fol- 
lowed. Modes of process also were different, both in respect to mesne and 
final process. Attachment of personal and real property upon mesne process 
is allowed in one district, while the power to create any such lien in the ser- 
vice of such process is entirely unknown in another district, even in the same 
circuit. Lands of the debtor were subject to seizure and sale on execution 
in one district, while, in another, real property was only subject to seizure 
and an extent corresponding to a modified elegit as at common law. Money 
judgments in one district became a lien upon the lands of the judgment 
debtor, while, in another, the judgment creditor must first seize the lands 
before he was entitled to any such preference. 

Remedies on judgments against municipal corporations partook of the same 
diversity in the different districts as that appearing in the modes of process 
to enforce judgments recovered against private persons. Judgment against 
such a corporation might be enforced in one district by levying the execution, 
as issued against the corporation, upon the private property, personal or real, 
of any inhabitant of the municipality, while in another the appropriate 
remedy, in case the execution against the corporation was returned nulla 
bona, was mandamus to compel the proper officers of the corporation to 
assess a tax for the payment of the judgment. Angell & Ames on Corp., 
§ 629. 

Circuit courts, by virtue of those acts of Congress, became armed with 
the same forms of writs and executions, and vested with the authority to 
employ the same modes of process, as those in use in the State courts. Per- 
manent effect of that wise measure was that the forms of writs and execu- 
tions, and the modes of process, were the same, whether the litigation 
was in the forums of the State or in the Circuit Court of the United 
States. 

Remark should be made that those process acts in terms apply only to the 
old States, but the Federal courts in States since admitted into the Union 
are, in virtue of subsequent enactments, governed by regulations substan- 
tially similar. 4 Stat. at Large, 274. 5 Stat. at Large, 599. 
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Express provision in the third section of the act of the 19th of May, 
1828, is that writs of execution, and other final process issued on judg- 
ments rendered in the Federal courts, AND THE PROCEEDINGS THERE- 
UPON, shall be the same in each State as are now used in the courts of such 
State. 

VII. Public buildings and all other public property of a county in the 
State of Iowa are exempt from execution under the law of the State, and 
the same law enacts that the property of the private citizen can in no case 
be levied upon to pay the debt of a civil corporation. Code, § 1895. 
Revision, § 8274. 

Return of nulla bona in this case therefore showed that the creditor was 
without remedy, unless the Circuit Court in which the judgment was recov- 
ered could issue the writ of mandamus to compel the proper officers of the 
county to levy the tax voted for that purpose when the consent of the county 
was given to incur the liability. 

VUI. Definition of mandamus, as given in the code of the State, is, that 
it is an order of a court of competent jurisdiction commanding “ an inferior 
tribunal, corporation, board, or person to do or not to do an act, the per- 
formance or omission of which the law specially enjoins as a duty resulting 
from an office, trust, or station.” Code, § 2179. Revision, § 3761. 

Kstablished rule in the Supreme Court of the State is, that where the debt 
of a municipal corporation has been reduced to judgment, and the judgment 
creditor has no other means to enforce the payment, mandamus will be issued 
to compel the proper officers of the municipality to levy and collect a tax 
for that purpose. Coy v. City Council of Lyons, 17 Iowa, 1; State v. John- 
son Co., 12 Iowa, 237; State vy. City of Davenport, 12 Iowa, 335. 

Apart from the injunction, therefore, it is an incontrovertible fact that 
the appropriate remedy of the plaintiff, if his judgment had been recovered 
in the State court, would have been mandamus to compel the defendants. 
as the supervisors of the county, to levy the tax previously voted to pay 
the judgment. 

Same views have also been advanced by this court in several cases in 
which there was no dissenting opinion. IMZandamus, said Mr. Justice Grier, 
in an analogous case, is a remedy, according to well-established principles 
and usages of law, to compel any person, corporation, public functionary, or 
tribunal to perform a duty required by law, where the duty sought to be 
enforced is clear and indisputable, and the party seeking relief has no other 
legal remedy. Knox Co. v. Aspinwal, 24 How. 376. 

Petitioner in that case had previously recovered judgment for interest 
due on bonds issued by the county as material aid in the construction of a 
railroad ; and the report of the case shows that the same legislative act which 
authorized the subscription, made provision that the commissioners should 
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be paid for the year.” Unanimous decision of this court was, that the writ 
of mandamus was the proper legal remedy to enforce that duty in case of 
neglect and refusal; and the judgment of the Circuit Court granting the 
writ was affirmed. Decision of the court was placed upon the ground, not 
only that the writ was necessary to the exercise of jurisdiction in the Cir- 
cuit Court, but that the law providing for a special tax was a part of the 
contract. 

Necessary conclusion is, that the decision in that case is an authority for 
every thing asked in the plaintiff’s application, unless it be held that the 
power of the Cireuit Court to grant relief in this case was displaced and 
overruled, or perpetually suspended by the injunction issued from the State 
court. 

Exactly the same views have been expressed by this court in later cases. 
Where a State has authorized a municipal corporation to contract and to 
exercise the local power of taxation to the extent necessary to meet the 
engagement, the power thus given cannot be withdrawn until the contract 
is satisfied. Van Hoffman v. Quincy, 4 Wall. 535, 554; Supervisors v. 
United States, 4 Wall. 435, 445. 

Regularity of the proceedings in the primary suit are not open to inquiry, 
and it is conceded that the judgment was in regular form; and, if so, then 
the power of the Circuit Court to issue final process, agreeably to the 
principles and usages of law, to enforce the judgment is undeniable. Way- 
man vy. Southard, 10 Wheat. 1, 22; Bank of the United States v. Halstead, 
10 Wheat. 51, 56. 

Authority of the circuit courts to issue process of any kind which is ne- 
cessary to the exercise of jurisdiction, and agreeable to the principles and 
usages of law, is beyond question; and the power so conferred cannot be 
controlled either by the process of the State courts, or by any act of a State 
legislature. Such an attempt was made in the early history of Federal 
jurisprudence, but it was wholly unsuccessful. I’ Kim v. Voorhies, 7 Cranch, 
279. Suit, in that case, was ejectment, and the verdict was for the plain- 
tiff. Defeated in the Circuit Court, the defendant went into the State court, 
and obtained an injunction staying all proceedings. Plaintiff applied fora 
writ of habere facias possessionem ; but the judges of the Circuit Court being 
opposed in opinion whether the writ ought to issue, the point was certified 
to this court, and the decision was that the State court had no jurisdiction 
to enjoin a judgment of the Circuit Court, and the directions were that the 
writ of possession should issue. Prior decisions of the court had deter- 
mined that a circuit court could not enjoin the proceedings in a State court, 
and any attempt of the kind is forbidden by an act of Congress. Diggs v. 
Wolcott, 4 Cranch, 179; 1 Stat. at Large, 335. 

Repeated decisions of this court have also determined that State laws, 
whether general or enacted for the particular case, cannot in any manner 
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limit or affect the operation of the process or proceedings in the Federal 
courts. United States v. Peters, 5 Cranch, 115, 136. 

The Constitution itself becomes a mockery, say the court in that case, if 
the State legislatures may at will annul the judgments of the Federal courts, 
and the nation is deprived of the means of enforcing its own laws by the 
instrumentality of its own tribunals. Slocum vy. Mayberry, 2 Wheat. 1, 93 
Beers v. Haughton, 9 Pet. 329, 359. 

Congress may adopt State laws for such a purpose directly, or confide the 
authority to adopt them to the Federal courts; but their whole efficacy, 
when adopted, depends upon the enactments of Congress, and they are 
neither controlled nor controllable by any State regulation. United States 
y. Peters, 5 Cranch, 115, 186; Boyle v. Zacharie, 6 Pet. 635, 658. 

State courts are exempt from all interference by the Federal tribunals ; 
but they are destitute of all power to restrain either the process or proceed- 
ings in the national courts. Duncan v. Darst, 1 How. 301, 306; Peck v. Jen- 
ness, 7 How. 612, 625. Circuit courts and State courts act separably and 
independently of each other; and, in their respective spheres of action, the 
process issued by the one is as far beyond the reach of the other as if the 
line of division between them “was traced by landmarks and monuments 
visible to the eye.” Ableman v. Booth, 21 How. 506,516. Appellate rela- 
tions exist, in a class of cases, between the State courts and this court; but 
there are no such relations between the State courts and the circuit courts. 

Viewed in any light, therefore, it is obvious that the injunction of a State 
court is inoperative to control, or in any manner to affect, the process or pro- 
ceedings of a circuit court, not on account of any paramount jurisdiction 
in the latter courts, but because, in their sphere of action, circuit courts are 
wholly independent of the State tribunals. Based on that consideration, 
the settled rule is, that the remedy of a party whose property is wrongfully 
attached under process issued from a circuit court, if he wishes to pursue it 
in a State tribunal, is trespass, and not replevin ; as the sheriff cannot take 
the property out of the possession and custody of the marshal. Freeman vy. 
Howe, 24 How. 450, 455; Buck v. Colbath, 3 Wall. 334, 341. Suppose that 
to be so, still the defendants insist that the writ was properly refused, because 
the injunction was issued before the plaintiff’s application was presented to 
the Circuit Court. Undoubtedly, circuit courts and State courts, in certain 
controversies between citizens of different States, are courts of concurrent 
and co-ordinate jurisdiction ; and the general rule is, that as between courts 
of concurrent jurisdiction, the court that first obtains possession of the con- 
troversy, or of the property in dispute, must be allowed to dispose of it 
without interference or interruption from the co-ordinate court. Such ques- 
tions usually arise in respect to property attached on mesne process, or 
property seized upon execution; and the general rule is, that, where there 
are two or more tribunals competent to issue process to bind the goods of a 
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party, the goods shall be considered as effectually bound by the authority 
of the process under which they were first attached or seized. Payne y, 
Drewe, 4 East, 523. 

Corresponding decisions have been made in this court, as in the case of 
Hagan vy. Lucas, 10 Pet. 400, where it was held that the marshal could not 
seize property previously attached by the sheriff, and held by him or his 
agent, under valid process from a State court. Rule laid down in the case 
of Taylor v. Caryl, 20 How. 583, 595, is to the same effect as understood 
by a majority of the court. Mallett v. Dexter, 1 Curt. C. C. 178. 

Argument for the defendants is, that the rule established in those and 
kindred cases controls the present controversy ; but the court is of a differ- 
ent opinion, for various reasons, in addition to those already mentioned. 
Unless it be held that the application of the plaintiff for the writ is a new 
suit, it is quite clear that the proposition is wholly untenable. Theory of 
the plaintiff is, that the writ of mandamus, in a case like the present, is a 
writ in aid of jurisdiction which has previously attached, and that, in such 
cases, it is a process ancillary to the judgment, and is the proper substitute 
for the ordinary process of execution, to enforce the payment of the same, 
as provided in the contract. Grant that such is the nature and character 
of the writ, as applied in such a case, and it is clear that the proposition of 
the defendants must utterly fail, as in that view there can be no conflict of 
jurisdiction, because it has already appeared that a State court cannot 
enjoin the process or proceedings of a circuit court. 

Complete jurisdiction of the case, which resulted in the judgment, is con- 
ceded ; and, if it be true that the writ of mandamus is a remedy ancillary 
to the judgment, and is the proper process to enforce the payment of the 
same, then there is an end of the argument; as it cannot be contended that 
a State court can enjoin any such process of a Federal court. When issued 
by a Federal court, the writ of mandamus is never a prerogative writ. 
Kentucky v. Dennison, 24 How. 66,97. Outside of this district, no circuit 
court can issue it at all in the exercise of original jurisdiction. 

Power of the circuit courts in the several States to issue the writ of 
mandamus is confined exclusively to those cases in which it may be neces- 
sary to the exercise of their jurisdiction. Express determination of this 
court is, that it can only be issued by those courts in cases where the juris- 
diction already exists, and not where it is to be acquired by means of the 
writ. Kendall vy. United States, 12 Pet. 524, 615-627 ; M’ Clung v. Silli- 
man, 6 Wheat. 598, 601; M’Jntire v. Wood, 7 Cranch, 504, 506. 

Proposition of the defendants proves too much; for, if it be correct, the 
circuit courts in the several States cannot issue the writ in any case. Such 
a proposition finds no support in the language of the Judiciary Act, or in 
the decisions of this court. Twice this court has affirmed the ruling of the 
Circuit Court in granting the writ in analogous cases; and once or more 
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this court has reversed the ruling of the Circuit Court in refusing the writ, 
and remanded the cause, with directions that it should be issued. Knox Co. 
y. Aspinwal, 24 How. 376, 385 ; Van Hoffman v. Quincy, 4 Wall. 535, 554; 
Supervisors v. United States, 4 Wall. 435, 446. Learned courts in the States 
have advanced the same views, and it does not appear that there is any.con- 
trariety of decision. Comm. v. Alleghany Co.,32 Penn. St. 218, 225; Comm. 
y. Pittsburgh, 34 Penn. St. 496,509 ; Comm. v. Allegheny, 37 Penn. St. 277, 
279; Graham vy. Maddoz, 6 Am. L. Reg. 589, 620; Carroll v. Board of 
Police, 28 Miss. 38; Moses on Mandamus, 126. 

Tested by all these considerations, our conclusion is, that the propositions 
of the defendants cannot be sustained, and that the circuit courts in the sev- 
eral States may issue the writ of mandamus in a proper case, where it is 
necessary to the exercise of their respective jurisdictions, agreeably to the 
principles and usages of law. Where such an exigency arises, they may 
issue it; but, when so employed, it is neither a prerogative writ, nor a new 
suit, in the jurisdictional sense. On the contrary, it is a proceeding ancillary 
to the judgment which gives the jurisdiction, and, when issued, becomes a 
substitute for the ordinary process of execution to enforce the payment 
of the same, as provided in the contract. Kentucky v. Dennison, 24 
How. 66, 97. 

Next suggestion of the defendants is, that if the writ is issued, and they 
should obey its commands, they may be exposed to a suit for damages, or to 
attachment for contempt, and imprisonment. No such apprehensions are 
entertained by the court; as all experience shows that the State courts at 
all times have readily acquiesced in the judgments of this court in all cases 
confided to its determination under the Constitution and laws of Congress. 
Guided by the experience of the past, our just expectations of the future, 
are that the same just views will prevail. Should it be otherwise, however, 
the defendants will find the most ample means of protection at hand. Proper 
course for them to pursue, in case they are sued for damages, is to plead 
the commands of the writ in bar of the suit, and if their defence is overruled, 
and judgment is rendered against them, a writ of error will lie to the judg- 
ment, under the twenty-fifth section of the Judiciary Act. 

Remedy in case of imprisonment is a very plain one, under the seventh 
section of the act of the 2d of March, 1833, entitled an “Act further to 
provide for the collection of the duties on imports.” Prisoners in jail, or 
confinement for any act done, or omitted to be done, in pursuance of a law 
of the United States, or any order, process, or decree of any judge or court 
thereof, may apply to either of the justices of the supreme, or a judge of 
any district court of the United States for the writ of habeas corpus; and 
they are severally authorized to grant it, in addition to the authority other- 
wise conferred by law. 4 Stat. at Large, 634. 

Under any such circumstances, the wisdom of Congress has provided the 
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means of protection to all persons sued or imprisoned for any act done, or 
omitted to be done, in pursuance of a law of the United States, or any order, 
process, or decree of any Federal judge or court of competent jurisdic. 
tion. 

Views here expressed also control the decision in the case of Thomson vy. 
Henry County. 

Judgment reversed, and the cause remanded with directions to sustain 
the demurrer, and for further proceedings in conformity to the opinion of 
the court. 
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UNITED STATES DISTRICT COURT. 


For tHE District oF MassACHUSETTs. 


THE SARAH JANE. 


The admiralty has jurisdiction of a libel by mariners for their wages against a vessel plying 
on navigable waters, though these waters are entirely within one State. 


Lowe t, J.— The libellants allege that they have served as mariners 
on board the sloop Sarah Jane, in voyages between Boston and Quincy. 
The jurisdiction of the court is called in question by the claimant, on the 
ground that the navigation was wholly within the internal waters of Mas- 
sachusetts. In a case involving this question, and in which the present 


claimant was the libellant, Judge Sprague upheld the jurisdiction. The 
Canton, 1 Sprague, 437, and see The May Queen, 1 Sprague, 588. The 
question has been argued anew, especially with reference to the bearing of 
more recent adjudications, and I have given it careful attention. I am well 
satisfied that the decisions above cited are right in principle, and shall only 
concern myself with the authorities. 

Mr. Justice Story, in De Lovio v. Boit, 2 Gal. 398, laid down the broad 
doctrine, that the grant of admiralty and maritime jurisdiction, in the Con- 
stitution of the United States, was not to be limited by a regard to the 
bounds which the Court of King’s Bench, in England, had succeeded in 
imposing upon the court of admiralty of that country. After the lapse of 
half a century, and after a contest scarcely less animated than that which 
the subject had excited in England, some generations earlier, it has been 
established here that Judge Story was right. And even in England, Par- 
liament has found it convenient to restore the powers which a narrow con- 
struction of the statutes of Richard II. had taken away from that forum. 
In the United States, the jurisdiction in civil causes has been put upon the 
firm foundation, that, in actions ex delicto, the place determines it, and, in 
actions ex contractu, the subject matter; and the place is not merely the 
high seas, but wherever navigable water is found, whether within or without 
the body of a State or county. Waring v. Clark, 5 How. 441; New Jersey 
S. N. Co. v. Merchants’ Bank, 6 How. 344; The Genesee Chief, 12 How. 
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443; Steamboat New World y. King, 16 How. 469; The Magnolia, 20 
How. 296; Nelson vy. Leland, 22 How. 48. 

The victory, indeed, has not been obtained without leaving some losses 
to be regretted. Upon the question, What is a maritime contract? the 
answer has not always been very liberal; and the very contract under con- 
sideration in De Lovio y. Bott, would not now, perhaps, be included within 
the jurisdiction by the judgment of any court out of this circuit. See 
Gloucester Ins. Co. v. Younger, 2 Curtis, 322. So Judge Sprague’s argu- 
ment — that a contract to build a ship is maritime — has been overruled, 
though it can hardly be said to have been answered. The Richard Busteed, 
1 Sprague, 441; Roach vy. Chapman, 22 How. 129. And there are, pos- 
sibly, some doubts yet unresolved concerning general average, and some 
other matters. Cutler v. Rae, 7 How. 729; Dupont de Nemours v. Vance, 
19 How. 162. 

It is upon one of these doubtful points that this case is argued. It has 
been intimated by some of the learned judges, when delivering opinions in 
the Supreme Court, that perhaps the admiralty jurisdiction does not extend 
to contracts concerning the internal navigation of a single State. See Ma- 
guire v. Card, 21 How. 248; Bondies vy. Sherwood, 22 How. 214; Allen 
v. Newberry, 21 How. 244; Nelson v. Leland, supra ; New Jersey S. N. Co. 
v. Merchants’ Bank, supra. None of these cases, except the first, is cited 
as an authority directly in point, and that case I will presently consider. 
But first for the supposed reason for such a limitation. It is said that it 
may be derived, by analogy, from the limited grant to Congress, by the 
eighth section of the first article of the Constitution, of power to regulate 
commerce with foreign nations and among the several States, and with the 
Indian tribes. Whether this clause does in fact restrict the powers of Con- 
gress quite as closely as is sometimes thought, may perhaps be doubted. 
Certain it is, that the Federal legislature has always exercised control over 
the building and navigation of vessels which were not intended for or en- 

ged in commerce with foreign nations or between different States. It 
has regulated the fisheries; the licensing, inspection, and navigation of 
yachts, tugs, and other vessels, which were not commercial in their charac- 
ter or occupation, or were destined only to navigate between ports of the 
same State. But whatever may be the just limits of the powers of Con- 
gress over commerce and commercial contracts, 1 do not see any necessary 
connection between the two grants. There are strong reasons why the 
courts of admiralty should have cognizance of all maritime contracts, and, 
by the Constitution and laws, they are granted it; and a contract is not the 
less maritime in its character because it relates to a navigation wholly 
within State boundaries. The cases of The Genesee Chief and others, 
which uphold the admiralty jurisdiction of a collision within State bounda- 
ries as a maritime tort, decide, by necessary consequence, that a contract of 
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affreightment between the same termini is a maritime contract. And the 
district courts have uniformly acted on this theory, and have taken juris- 
diction of causes of salvage, towage, pilotage, and collision within the har- 
bors of the several States, as well as upon the high seas. 

I am not prepared to say that the case of Maguire v. Card requires me 
to overrule these numerous precedents, and to deny to these libellants the 
name of mariner and the remedial process of the Court of Admiralty. 
That case decided that such a court would not enforce a lien given by the 
State law, for supplies and repairs furnished a domestic vessel employed in 
the navigation of the Sacramento River; and this decision appears to be 
rested in part upon the ground that the navigation was between ports of the 
same State. If that were the only point in the case, it must be held to over- 
rule Steamboat New World vy. King, 16 How. 469, which gave a remedy 
for breach of a passenger’s contract in precisely such a voyage. But from 
the fact that this case is not alluded to, and that the point in question was 
not the most prominent, I am inclined to believe that the decision was in- 
tended merely to re-assert the rule, that, for supplies to a domestic vessel, 
there is no lien by the general maritime law ; and that, if the State law gives 
one, the courts of the United States think it more convenient not to enforce 
it: as to which, see Zhe St. Lawrence, 1 Black, 522, which explains this 
doctrine fully. I am confirmed in this view by a decision made in the 
Circuit Court for this district, in 1861, by Mr. Justice Clifford, who took 
jurisdiction of a libel to enforce a contract of affreightment for a voyage 
between Boston and Chatham, in this State. Zhe Emma Johnson, May 
Term, 1861. A distinction was indeed taken, in the opinion, that the usual 
course of the voyage then under consideration would take the vessel out 
upon the high seas; but a doubt is thrown out, whether the language of the 
court, in Maguire vy. Card, was intended to apply to bays and harbors gene- 
rally ; and this doubt is the more significant, because the language referred 
to concerning the purely internal navigation of a State, at p. 251 of the 
report in 21 Howard, does not mean internal by any territorial boundaries, 
as inter fauces terre, but navigation between ports of the same State, 
as is abundantly evident from inspection of the whole opinion in that case ; 
and if that dictum were a decision, or, at all events, if it were one of gene- 
ral application, the case of 7’he Emma Johnson must have been decided 
adversely to the libellant. Iam therefore of opinion that the weight of 
authority, as well as of principle, is in favor of the jurisdiction in this case. 

L. 8. Dabney, for libellants. 

C. P. Curtis, for claimant. 
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THE BRIG AMERICA. 


The admiralty has jurisdiction to enforce a lien against a vessel given by a State statute in 
certain cases to a pilot whose services have been tendered and refused. 


Lowe tt, J.—The libellant, William R. Lampee, is a branch pilot, duly 
commissioned and qualified for the port and harbor of Boston. He spoke 
the brig America outside the line prescribed for that purpose, and offered his 
services to pilot her in, and was the first pilot that offered; but the master 
refused to employ him. The brig was inward bound, and was of a size and 
class presumed by law to require such services. Under these circumstances 
the vessel is bound, by the laws of Massachusetts, to pay the usual pilotage 
fee ; and the same law gives a lien on the vessel and her appurtenances, for 
the space of sixty days, “for all legal claims on account of pilotage, either 
rendered or offered.” Stat. 1862, chap. 176, schedule, clauses 4,5, 10. All 
this is admitted, but the claimants insist that this court has no jurisdiction 
to enforce the lien. 

The States have power to regulate pilotage, in the absence of legislation 
by Congress; and a regulation which gives to a duly qualified pilot a fee 
for services offered and refused is reasonable, and in accordance with the 
policy and practice of many commercial countries. Cooley v. Port Wardens 
of Phila., 12 How. 299. A law substantially similar has been in force in 
this Commonwealth from a period earlier than the adoption of the Consti- 
tution of the United States, and has been often construed and upheld by 
the courts. It does not impose a penalty, but implies a debt which may be 
recovered by an action of contract. Commonwealth v. Ricketson, 5 Met. 
412; Hunt v. Mickey, 12 Met. 346; Winslow v. Prince, 6 Cush. 368; Hunt 
v. Carlisle, 1 Gray, 257. By the Revised Statutes of Massachusetts of 
1836 (chap. 32, § 12), the master only was liable to make this payment; 
but by the regulations of the commissioners, under authority and having the 
force of law, the responsibility of the owner was added. Hunt v. Mickey, 
supra. In this state of the law Judge Sprague decided that the statute did 
not contemplate a lien on the vessel, but a mere personal debt, and that he 
could not supply the defect. Zhe Robert J. Mercer, 1 Sprague, 284. The law 
has now been changed, and it is highly probable that the change was sug- 
gested by this decision. The liability is now attached to the vessel, in terms, 
without mention of either owner or master. No doubt this language may 
well be taken to imply a liability of both master and owner; but it certainly 
is intended to hold the vessel, for it proceeds to give a lien in the words 
already cited. This brings the case directly within the fourteenth admiral- 
ty rule: “In all suits for pilotage, the libellant may proceed against the 
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ship and master, or against the ship, or against the owner alone, or the 
master alone, in personam.” This is a suit for pilotage, that is, for a pilot’s 
fee; not indeed for services actually rendered in piloting a vessel, but for 
an offer which the law makes the equivalent of such actual service. If 
the justice of the case required it, the libellant might be permitted to allege 
that he had piloted the vessel; but it does not, for the contract to pay the 
pilotage is complete, and conclusively presumed by law from the demand 
and refusal. If this court has not jurisdiction, the lien cannot be enforced ; 
because the State law provides no process in rem, but leaves the pilot to 
the remedy which Judge Sprague would have granted, as he says, if the 
statute then before him had been like the law now in force. And even if 
the State statute had undertaken to give a remedy, it is very doubtful 
whether it could have been availed of consistently with the Constitution of 
the United States. The Moses Taylor, 4 Wall. 411. 

The cases People’s Ferry Co. v. Beers, 20 How. 393; Maguire v. Card, 
21 How. 248 ; Roach v. Chapman, 22 How. 132,—are cited as authority for 
the position that this court can never enforce a lien given by a State statute. 
If this were so, there would seem to be no jurisdiction anywhere to enforce 
this valid and reasonable regulation. But these cases, and others like them, 
have been fully and carefully explained as announcing only a rule of prac- 
tice in the matter of repairs and supplies to domestic vessels, and not a 
general principle of jurisdiction ; and, accordingly, a libel brought to enforce 
such a lien was upheld after the twelfth admiralty rule had been changed, 
on the ground that the libel was filed before that time. Of course that de- 
cision settles the right of a State to create a maritime lien, and of the 
admiralty court to enforce it, in proper cases; and vindicates the uniform 
action of the district courts from the foundation of the government. The 
St. Lawrence, 1 Black, 522. 

Again: it has never been decided that, in the case of a contract confess- 
edly maritime, and which by the general maritime law would give rise toa 
lien, the remedy in admiralty would be taken away by the new fact, that the 
duration and extent of the lien may have been lawfully regulated by State 
legislation. Such is the present case. The general maritime law, recog- 
nized in the fourteenth admiralty rule, gives pilots a lien on the ship; the 
State has the right to regulate the subject-matter, and declares that a pilot- 
age contract is complete when a due demand has been made and rejected: 
ean there be a doubt that the pilot thereupon has a lien upon the ship, by 
the general maritime law, to enforce this valid contract? If so, he surely 
does not lose it, because the State tries to help him to it. If he does, then 
he must equally lose his lien for pilotage actually performed; for they 
stand on the same foundation, and are given by the same clause of the 
statute. 

My opinion therefore is, that, as this case comes within the fourteenth rule, 
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and not the twelfth, this court has jurisdiction to enforce a State lien; and 
if this were not so, that a lien is implied or results from a valid contract for 
pilotage, unless, as in the case before Judge Sprague, the law expressly or 
by implication denies it. Taken either way, there is a lien which gives the 
right to proceed here against the vessel. 

J. B. Richardson, for libellant. 

T. K. Lothrop, for claimant. 


DIGEST OF THE ENGLISH LAW REPORTS. 


DIGEST OF THE ENGLISH LAW REPORTS FOR NOVEM- 
BER AND DECEMBER, 1867, AND JANUARY, 1868. 


ADEMPTION. 


1. By will, made in 1824, A. gave all his estate to trustees on trust after pay- 
ment of his debts, to divide the residue equally between such of his children as 
should be living at his death, and the issue of such as should then be dead. On 
the marriage of his son, B., in 1849, A. agreed to pay the trustees of the marriage 
settlement £350 a year during the life of B., and of B.’s wife, should she survive 
B. On the death of A. in 1865, held, that the gift by will to B. was adeemed 
pro tanto by the provision of £350 a year, made for him by the agreement of 
1849. — Dawson v. Dawson, Law Rep. 4 Eq. 504. 

2. A., by will, dated April, 1864, gave £500 to his daughter, should she 
marry, the same to be paid on the marriage-day, or as soon after as convenient. 
The daughter married in September, 1864, and, in the following November, A. 
gave the husband £400 towards furnishing. He afterwards promised £600 more, 
but died before fulfilling the promise. Held, that the presumption that the legacy 
of £500 had been pro tanto adeemed by the gift of £400 was not rebutted by 
the unfulfilled promise. — Nevin v. Drysdale, Law Rep. 4 Eq. 517. 


ADMINISTRATION. 


1. A testator gave legacies, some of which were absolute, and others contin- 
gent on the legatees arriving at twenty-one, and he gave the residue of his estate 
to A. for life, remainder to B. Held, that, though the executors could pay debts 
and legacies out of any funds they pleased, yet, as between A. and B., A. was 
entitled from the death of the testator to the income of his estate, after deducting 
such portion of the capital as, together with the income of such portion for one 
year, was required to pay debts and absolute legacies. Held, also, that A. was 
entitled to the income of such part of the residue as was in a proper state of 
investment in specie, and, as to the rest, of so much consols as would have been 
produced by conversion on the testator’s death. Held, also, that A. was entitled 
to the income of the fund set apart to meet the contingent legacies till the hap- 
pening of the contingency. — Allhusen v. Whittell, Law Rep. 4 Eq. 295. 

2. A debt due from A. was compromised by the payment of a large sum, sev- 
eral years after A.’s death. Held, that the amount due for principal and interest 
at A.’s death must be treated as a debt due from his estate, and the corpus 
reduced by that amount; and that any benefit to the estate from the compromise 
must, as between those entitled to the corpus and income, be apportioned in the 
ratio of the amount due from the testator, at his death, to the further amount due 
from his estate at the time of the compromise. — Maclaren v. Stainton, Law Rep. 
4 Eq. 448. 

3. A testator directed his executors to convert his personal estate when and 
as they should see fit, and gave them power to sail his ships till they could 
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satisfactorily be sold. He gave his estate to A. for life, with remainders over, 
and gave his executors power to invest at their discretion, or allow to remain as 
then invested, all his funds in certain specified securities. His ships gained con- 
siderable earnings after his death; and he had, at his death, large sums invested 
in the specified securities, and large sums invested in securities of other descrip- 
tions, not proper for the investment of trust funds. Held, (1) that A. was not 
entitled to the earnings of the ships as income, but was entitled to interest at four 
per cent on the value of the ships from the testator’s death; (2) that A. was 
entitled to the actual income of the investments in the specified securities ; (3) 
that, as to the unauthorized investments, A. was entitled only to an income, from 
the testator’s death, equal to the dividends of the consols which would have been 
produced by a sale and investment in consols at a year from the testator’s death, 
and not to an income equal to interest at four per cent on their value. — Brown 
v. Gellatly, Law Rep. 2 Ch. 751. 

4. Part of the assets of a testator consisted of a debt due from A., one of his 
residuary legatees. B., another residuary-legatee, died intestate, leaving A. one 
of his next of kin. A. having become bankrupt, the executor of the testator 
proved the debt in bankruptcy, and received a dividend. Held, (1) that the 
executor of the testator had not lost the right to retain the debt, less the dividend, 
out of A.’s share as residuary legatee; (2) that the administratrix of B., who 
was also administratrix de bonis non of the testator, could not retain the debt out 
of A.’s share of B.’s estate. — Stammers v. Elliott, Law Rep. 4 Eq. 675. 

See Apvances; Limitations, Statute oF; Trust, 3. 


ADMIRALTY. 


In a cause of wages, the admiralty has jurisdiction of a claim by a seaman for 
compensation for wrongful discharge before the end of his term of engagement. 
— The Great Eastern, Law Rep. 1 Adm. & Ecc. 384. 


ApuLtery. — See Divorce, 1. 


ADVANCES. 

Under the provision of the statute of distributions which excludes from sharing 
in the personal estate of an intestate any child who may have been advanced by 
portion equal to his share, held, (1) that a premium of £540, paid on a son’s 
being articled to an attorney, was an advance, though the profession was after- 
wards relinquished ; (2) that the price of a commission in the army for the son 
was an advance,—whether £288, paid for outfit and horses for the son on 
entering the army, was an advance, quere; (3) that sums from £50 to £550, 
amounting in all to £2,000, paid in discharge of the son’s gambling debts, non- 
payment of which would have compelled him to leave the army, were advances. 
— Boyd v. Boyd, Law Rep. 4 Eq. 305. 


Acrnt. — See Factor. 
AGREEMENT. — See ConTRACT. 
Aer By Verpict. — See 2. 
— See Divorce, 2. 
Ancient Licut. —See Licut. 
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ANNUITY. 


A testator directed his trustees to invest his property, and ‘ with and out of 
the annual proceeds thereof levy and raise the annual sum of £100,” and pay it 
to S. for life; ‘* and from and after the payment of the said annual sum of £100, 
and subject thereto,” to stand possessed of the said trust funds on certain trusts. 
The income was insufficient to pay the annuity. Held, that the deficiency must 
be made up out of the corpus. — Birch v. Sherratt, Law Rep. 2 Ch. 644. 


APPEAL. 


1. The Queen in Council has jurisdiction of an appeal from the colonies in 
criminal as well as civil cases; but, in a criminal case, an appeal will be granted 
only under special circumstances. — The Queen v. Bertrand, Law Rep. 1 P. C. 
520. 

2. Leave to appeal from a conviction of a colonial court for a misdemeanor 
having been granted, subject to the question of the jurisdiction of the Privy Coun- 
cil to entertain the appeal, and it appearing that since such leave the appellant 
had received a free pardon, the Judicial Committee of the Privy Council declined 


to enter upon the case, and dismissed the appeal. — Levien v. The Queen, Law 
Rep. 1 P. C. 536. 


ASSIGNMENT. 


1. When a chose in action has been assigned, equity would restrain a debtor 
from setting off against the assignee a debt which has become due from the 
assignor since notice of the assignment, though resulting from a contract made 
previously, unless from the nature of the transaction it appears that the original 
parties intended that the one should be set off against the other. — Watson v. 
Mid. Wales Railway Co., Law Rep. 2 C. P. 593. 

2. A., the tenant for life of a trust estate, mortgaged it, and it was sold by 
the mortgagee. Afterwards, the purchaser and mortgagee, for a nominal con- 
sideration, assigned to A. certain alleged arrears of profits of the trust estate, 
which, as alleged, the trustees had made in excess of the profits for which they 
had accounted. Held, that A. could not maintain a bill, on this assignment, 
against the trustees for an account of the profits. — Hill v. Boyle, Law Rep. 4 
Eq. 260. 

3. A conveyance by a debtor of his goods to two creditors, for the benefit of 
themselves and the other creditors, passes the property at once, without any 
assent by the trustees; but the knowledge of the debtor, at the time of the con- 
veyance, that an execution is out against his goods, is the constructive knowledge 
of the trustees, within the proviso of 19 & 20 Vict. c. 97, § 1, and therefore the 
goods are bound by the delivery of the writ to the sheriff. — Hobson v. Thellu- 
son, Law Rep. 2 Q. B. 642. 


Atrorney. — See Bankruptcy, 2; CHAMPERTY. 


BankRUPTCY. 
1. To subject a bankrupt to the penalties of the Bankruptcy Act, as having 
contracted debts without reasonable expectation of being able to pay them, it is 
not enough that he contracted in the aggregate a greater amount of debts than 
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he could reasonably expect to pay, but there must be particular subsisting debts, 
which, at the time when they were contracted, he could not reasonably have 
expected to be able to pay. — Ex parte Brundrit, Law Rep. 3 Ch. 26. 

2. A. owed a debt to B., but had a claim against B. for costs. A. became 
bankrupt. Held, that A.’s claim for costs could not, in bankruptcy, be set off 
against the debt due to B., because A.’s solicitor had a lien on the costs, and that 
therefore execution might issue against B. for the costs. — Hx parte Cleland, 
Law Rep. 2 Ch. 808. 

3. Under 24 & 25 Vict. c. 134, § 73, if the goods of a trader are levied on 
and sold under an execution for more than £50, he is to be deemed to have com- 
mitted an act of bankruptcy; and if, within fourteen days from the sale, he is 
adjudged a bankrupt, the money is to be paid to the assignee in bankruptcy. An 
execution was levied on the goods of a trader; and he, being insolvent, in con- 
sideration of the withdrawal of the execution, assigned to A., the judgment credi- 
tor, the whole of his property, and ceased to carry on the trade. The jury found 
the transaction bona fide. Held, that, as the creditors generally could have inter- 
fered and taken the proceeds of the execution, there was no sufficient considera- 
tion for the assignment to A., which was therefore void, and an act of bankruptcy. 
— Woodhouse v. Murray, Law Rep. 2 Q. B. 634. 

See ADMINISTRATION, 4. 


Butt or Lapina. 


A. was indorsee of a bill of lading, drawn in a set of three, of cotton, which 
had been lately landed, under an entry by A., at a sufferance wharf, with a stop 
thereon for freight ; on March 4, A. obtained from M. an advance on the deposit 
of two copies of the bill, M. assuming the third to be in the master’s hands; on 
March 6, the stop for freight being then removed, A. obtained from B. an advance 
on the deposit of the third copy of the bill, which A. had fraudulently retained. 
On March 11, B., having been then informed of M.’s prior advance, sent his 
copy of the bill to the wharf, and had the cotton transferred into his own name, 
and afterwards sold it and received the proceeds. Held, that the bill of lading, 
when deposited with M., retained its full force, though the cotton had been 
landed and warehoused ; that there was a valid pledge of the cotton to M., and 
he could sue B., either for conversion of the cotton or for the proceeds of the 
sale. [By 11 & 12 Vict. c. 18, § 4, goods landed at a sufferance wharf remain 
subject to the same lien for freight that they were liable to on board the ship.] 
(Exch. Ch.) — Meyerstein v. Barber, Law Rep. 2 C. P. 661. 
See NEGLIGENCE; STOPPAGE IN TRANSITU. 


anv Notes. 


A., through an agent, obtained from a banker in London circular notes, pay- 
able by certain correspondents of the banker in various foreign towns mentioned 
in an accompanying “‘ letter of indication.” The agent sent the letter and notes, 
by mail, to A. in Paris: the letter arrived safe, the notes did not. Held, that A., 
apart from any equitable relief on giving indemnity, could not recover the 
money paid to the bankers, on tendering the letter of indication only. — Conflans 
Stone Quarry Co. v. Parker, Law Rep. 3 C. P. 1. 

See Factor. 
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Bonn. — See Lzaacy, 3 
CaprraL. — See ApMINISTRATION, 1, 2; AnNurTy; LeGacy, 1. 
Carrier. — See NEGLIGENCE; Raitway, 1, 2. 


CHAMPERTY. 


The plaintiff agreed to share with a solicitor the profits arising from the suc- 
cessful prosecution of a suit to establish his title to property, on being indemnified 
against the costs. Held, that, though the contract amounted to champerty and 
maintenance, yet the plaintiff was not disqualified from suing, since his title was 
vested in him, before the making of the illegal contract. A decree was made in 
his favor, but without costs. — Hilton v. Woods, Law Rep. 4 Eq. 432. 


CHarity. 


1. A legacy to a charitable institution, which was dissolved in the testator’s 
lifetime, lapses. — Fisk v. Attorney General, Law Rep. 4 Eq. 521. 

2. Testatrix gave £1,000 consols to A. and his successors, on trust, to apply 
so much of the dividends as should from time to time be necessary to keep in 
repair her family grave, and to divide the residue at Christmas, every year for 
ever, among the poor of a parish. Held, that, as there was a gift to A., the gift 
to the poor did not fail by reason of its being a gift of residue after a void gift. 
and that there was a good gift of the whole to the charity, discharged from the 
obligation to repair the grave. —Fisk v. Attorney General, Law Rep. 4 Eq. 521. 

8. A testator gave funds to the President and Vice President of the United 
States and the Governor of Pennsylvania, on trust, to endow a college for the 
instruction of youth in Pennsylvania, and directed that moral philosophy should 
be taught therein, and a professor engaged to inculcate and advocate the natural 
rights of the black people, of every clime and country, until they be restored to 
an equality of right with their white brethren throughout the Union. The trus- 
tees declined to accept the trust. Held, that, the court having no power to 
enforce the trust, nor to settle a scheme cy prés, the object had failed, and the 
fund fell into the residue. — New v. Bonaker, Law Rep. 4 Eq. 655. 

See Morrmarn. 


CrrcuLar Notes. —See anp Notes. 
Common Carrier. —See NEGLIGENCE; Raitway, 1, 2. 


Company. 

1. A. was induced to take shares in a company by fraudulent concealments 
in the prospectus. In nine months, the company failed. Held, that A. was not 
then entitled to relief as against creditors, but was liable ass conteibutery. _ 
Oakes v. Turquand, Law Rep. 2 H. L. 325. 

2. A., having obtained judgment against a limited company for £11,000, 
moved for a scire facias against a shareholder. The Company had no assets in 
England, but had £500 assets in Ireland. There were other large creditors, one 
of whom had obtained by consent a rule absolute for a scire facias, with imme- 
diate execution against the same shareholder, but the execution had not issued, 
nor had the amount been paid. A. had obtained rules, which had not been 
argued, for writs of scire facias against other shareholders, to the amount of 

VOL. 11. 80 


466 DIGEST OF THE ENGLISH LAW REPORTS. 


£30,000. Held, that the scire facias should issue. — Rigby v. Dublin Trunk 
Railway Co., Law Rep. 2 C. P. 586. 

3. After a rule nisi had been obtained by a judgment creditor of a company 
against a shareholder for a scire facias, the shareholder bona jide paid the amount 
due on his shares to another creditor of the company, who had obtained a scire 
Jfacias against him, but had not issued execution. The court discharged the rule 
with costs. — Kernaghan v. Dublin Trunk Connecting Railway Co., Law Rep. 
3 Q. B. 47. 

See Mortmarn. 

ConCEALMENT. — See Company, 1. 


CONFESSION. 

The prisoner’s master called him up, and said, ‘‘ You are in the presence ot 
two police officers; and I should advise you, that, to any question put to you, 
you will answer truthfully, so that, if you have committed a fault, you may not 
add to it by stating what is untrue.” He afterwards added, ‘‘ Take care: we 
know more than you think.” Held, that a statement then made by the prisoner 
was admissible against him on his trial for larceny. — The Queen v. Jarvis, Law 
Rep. 1 C. C. 96. 


Conruict or Laws. —See Equity PLEADING AND PRAcTICE. 


Conrract. 

The plaintiffs contracted to erect certain machinery on the defendant's premises 
at specific prices for particular parts, the price to be paid on the completion of 
the whole. After some parts had been finished, but before the whole was com- 
pleted, the premises were destroyed by an accidental fire. Held (reversing the 
judgment of the Common Pleas), that the plaintiffs could not recover for those 
parts of the work which had been completed, whether the materials used had 
become the property of the defendant or not. (Exch. Ch.) — Appleby v. Myers, 
Law Rep. 2 C. P. 651. 

See Mistake; Partnersuip; Ramway, 2; 

Contrisutory. — See Company, 1. 
Conversion. — See ADMINISTRATION, 3. 


Coryricut. 

The plaintiff registered, under the Copyright of Designs Act, a piece of cloth 
having woven on it a chain-work ground, with shaded and bordered six-pointed 
stars arranged in a quincunx. There was no written description. Held, that this 
was sufficient registration of the entire pattern, as the ‘‘ design;” but that the 
whole combination only, and not single parts, though new, were protected. — 
Holdsworth v. McCrea, Law Rep. 2 H. L. 380. 

Corporation. — See Company. 
Corpus. —See ADMINISTRATION, 1, 2; ANNUITY; Leaacy, 1. 
Costs. —See Bankruptcy, 2; CHamperty ; Trust, 4. 
Covenant. — See LANDLORD AND TENANT, 2, 3. 
CromnaL Law.—See Conression; Evipence; Inpictment; New 
Tru; Persury. 
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Cross REMAINDER. — See Devise, 2. 
Custom. — See Support. 
Cy pres. — See Cuanity, 3; Devise, 2. 


DaMaGEs. 


1. In a suit to establish the right to coal mines, it appeared that the defendant 
had worked them bona fide, and not fraudulently, Held, that, in assessing com- 
pensation for coal already gotten by the defendant, he should not be charged the 
full value of the coals without deducting the cost of obtaining them, but only the 
fair value of the coal, as if he had purchased the mine from the plaintiff. — Hilton 
v. Woods, Law Rep. 4 Eq. 482. 

2. The works of a railway company diminished the light to the plaintiff's prem- 
ises, whereby they were rendered less convenient for the requirements of his 
trade; but the salable value of the plaintiffs interest in the premises was not 
diminished, property in the neighborhood generally having been enhanced by 
reason of the works. Under a statute giving compensation to persons whose 
interest in land was injuriously affected by the works, held, that the plaintiff was 
entitled to compensation. — Eagle v. Charing Cross Railway Co., Law Rep. 
2 C. P. 638. 

See LANDLORD aND TENANT, 2; Rartway, 1; SHeEnrirr, 1. 


Deatu. — See PRESUMPTION. 


Deep. 


On the marriage of A., tenant for life of X. estate, with remainder to his first 
and other sons in tail male, personal estate was settled (in case there should be 
children, other than a son, for the time being entitled to X. estate, for an estate 
in tail male in possession, or remainder immediately expectant on A.’s death) on 
such children, in such shares as A. should appoint, and in default of appointment 
equally. C., the eldest son of the marriage, joined with A. in barring the entail, 
and resettling the estate to A. for life, then to C. for life, with remainder to C.’s 
issue in tail general, remainder to A.’s heirs. Held, on A.’s death, that that was 
the period for ascertaining whether C. should be excluded, and that therefore he 
was entitled to share in the personal estate; the fact that his being only tenant 
for life arose from his own act did not exclude him. — Stanhope v. Collingwood, 
Law Rep. 4 Eq. 286. 

See MistaKE; PLEADING, 1. 


DEPosITION. 


By 1 Wm. IV., c. 22, § 4, a judge may issue commissions to examine wit- 
nesses abroad, and may “ give all such directions touching the time, place, and 
manner of the examination, and all other matters and circumstances connected 
with the examination, as may appear reasonable and just.” A judge’s order under 
this statute provided that the deposition of every witness should be signed by 
him. The commission contained no such clause. Held, that the clause was 
merely directory, and a non-compliance with it did not render the deposition 
inadmissible. — Hodges v. Cobb, Law Rep. 2 Q. B. 652. 
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DEVISE. 


1. Testator devised all his ‘‘ freehold land, situate and being in, or form- 
ing the whole or part of,” a certain block of buildings. Part of this block the 
testator owned in fee, subject to a lease; of a second part he had a term for 
years; of the remaining part (X) he had a term for years, and also the rever- 
sion in fee from the expiration of three years from the end of his term. Held, 
that both his leasehold and freehold interest in X. passed under the devise, — 
Mathews v. Mathews, Law Rep. 4 Eq. 278. 

2. Devise in trust for A. for life remainder in trust for B., C., and D., and the 
survivor, for their lives and the life of the survivor, and for the issue of them 
respectively for their lives for ever, as tenants in common, with a gift over on 
their death without issue or on the death of all their issue; and a direction that 
the before-stated entails to B., C., and D., and their respective issues, should be 
equally divided among the daughters as well as the sons of them and their issue, 
Held, that the doctrine of cy prés was applicable to such a devise; that B., 
C., and D. took equitable estates in remainder for their lives and the life of the 
survivor, with cross-remainders between them; and that, on the death of the sur- 
vivor, all the children of B., C., and D. took equitable estates as tenants in 
common in tail, with cross-remainders between them in tail. — Parfitt v. Hember, 
Law Rep. 4 Eq. 443. 

See Legacy; Vestep 1; Witt, 5. 


Discovery.— See Equiry PLEADING AND PRACTICE. 
Discretion. —See Trust, 4. 


Divorce. 


1. A man, having married a woman of loose character, with whom he had been 
cohabiting, separated from her against her will soon after the marriage, and sent 
her to live by herself in a place where she would be accessible to temptation, and 
where she committed adultery. There was no evidence of any reasonable cause 
for the separation. Held, that this was conduct conducing to, her adultery, and 
that a petition by the husband for dissolution of marriage should be dismissed. — 
Baylis v. Baylis, Law Rep. 1 P. & D. 395. 

2. The pension of a retired naval officer, received solely in respect of past 


services, is liable to sequestration for alimony. — Dent v. Dent, Law Rep. 1 P. 
& D. 366. 


EASEMENT. 


The defendant, the owner of a mill where paper had been made from rags, 
introduced a new vegetable fibre, and carried on the works on the same scale for * 
making paper from this new material. For more than twenty years before this 
change, the refuse from the mill had been discharged into a stream which ran past 
the plaintiff's house. Held, that the defendant’s easement was to be presumed to 
be, not a right to discharge into the stream the washings produced by the work- 
ing up of rags, but a right to discharge into it the washings produced by the 
manufacture of paper in the reasonable and proper course of such manufacture, 
using any proper materials for the purpose, but not increasing the pollution, and 
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that the burden lay on the plaintiff to prove any such increase. — Baxendale v. 
McMurray, Law Rep. 2 Ch. 790. 
See Licut. 
Eection. — See 


Equity. — See Lease. 


Equity PLEADING AND PRacTICcE. 

To a bill by the United States, praying an account of all moneys received by 
the defendant as agent in England of the so-called Confederate States, and for 
consequential relief, the defendant pleaded to the whole ofthe discovery and 
relief, that, by an act of Congress, the property of all agents of the Confederate 
Government was liable to confiscation, and that proceedings in rem were pend- 
ing in the United States to confiscate his property on the ground of such agency. 
The plea was allowed, on the ground that the plaintiffs were not entitled to the 
aid of equity to obtain the money held by the defendant as agent, without waiv- 
ing the forfeiture to which his agency exposed him in the United States. — 
United States of America v. McRae, Law Rep. 4 Eq. 327. 

See VENDOR aND PurcHAsER OF Reat Estate. 


Estate By Impuication. —See 5. 
Estate Tart. —See Devise, 2. 


EvIvENce. 

1. The prisoner, an attorney, was indicted for perjury in having sworn that 
there was no draft of a certain paper made by his client. No notice to produce 
the draft had been given to the prisoner; and, on his trial, it was proved to have 
been last seen in his possession. Held, that secondary evidence of its contents 
was inadmissible. — The Queen v. Elworthy, Law Rep. 1 C. C. 103. 

2. On atrial for felony in a colony, the jury disagreed; on a new trial, some 
of the witnesses having been resworn, their evidence on the former trial was 
read to them from the judge’s notes, both the prosecution and the prisoner hav- 
ing liberty to examine and cross-examine. Semble, that this was irregular, and 
could not be cured by the prisoner’s consent.— The Queen v. Bertrand, Law 
Rep. 1 P. C. 520. 

See Conression; Deposition; EASEMENT; INsaniTy; MasTER AND SER- 
vant; NEGLIGENCE; Persury; PresuMpTION; Sag, 2. 


Execution. —See AssiGNMENT, 3; Bankruptcy, 3; Company, 2, 3; Di- 
vorce, 2; SHERIFF, 1. 


ExecuTor aND ADMINISTRATOR. — See ADMINISTRATION ; Stat- 
UTE OF. 


Factor. 


The Factors’ Act (5 & 6 Vict. c. 39) provides in § 1, that a pledge of 
goods by a factor, as well for any original loan, advance, or payment, made on 
the security of such goods, as also for any further or continuing advance in re- 
spect thereof, shall be valid; and, in § 3, that the act shall not extend to any 
pledge for, or in respect of, any antecedent debt, owing from the factor to the 
pledgee, but that for the purpose of protecting all such bona fide loans, ad- 
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vances, and exchanges as aforesaid, and to no further or other intent or pur- 
pose, such contracts shall be valid. A., a factor, pledged goods of his principal 
to B.; first, to secure the payment of an acceptance of A. in B.’s hands, not 
then due, which had been given to protect B.’s liability on a contract as A.’s 
broker; secondly, to repay to B. his loss on a resale of goods which B. had pur- 
chased for A. in his own name, and which had not been paid for. Held, that 
the pledge was not protected by the Factors’ Act; and semble, that both liabili- 
ties were antecedent debts. — Macnee v. Gorst, Law Rep. 4 Eq. 315. 
Foreign State. —See Equiry PLEADING AND PRACTICE. 
Forrerrure. — See Equity PLeapinG Practice. 
HuspanpD anD Wire.—See Apemprion, 2; LanpLoRD aND TENANT, 3 
Trust, 1, 2; Votuntary CONVEYANCE. 
Impiiep Estate. —See W111, 5. 
Income. —See ApmrnisTRATION, 1-3; ANNurry; LeGacy, 1. 


’ 


INDICTMENT. 


An indictment, charging the prisoner with neglect to provide food and clothing 
for his child, sufficiently avers his ability to provide, it being implied in the 
word ‘‘ neglect.” — The Queen v. Ryland, Law Rep. 1 C. C. 99. 


Insunction. — See NvISANCE. 


INSANITY. 

If disease be once shown to exist in the mind of a testator, it matters not 
that it is discoverable only when the mind is addressed to a certain subject, to 
the exclusion of all others, or that the subject on which it is manifested has no 
connection with the testamentary disposition ; and, if a diseased state of mind is 


proved to have once existed, the burden of proving restored health lies on those 
who assert it. 


The tests of insanity considered. 

The question of insanity is a mixed one, within the range partly of common 
observation and partly of special medical experience ; and the court, in searching 
for a conclusion, must inform itself of the general results of medical observation, 
and must make a comparison between the sayings and doings of the testator at 
a time when the disease is alleged to exist, and (1) his sayings and doings at a 
time when he was sane, or the sayings and doings of those persons whose gen- 
eral temperament and character bear the closest resemblance to his own, and 
(2) the sayings and doings of insane persons. — Smith v. Tebbitt, Law Rep. 1 
P. & D. 398. 

InTEREST. — See ADMINISTRATION, 2, 3; LeGAcy, 2. 


JurispicTion. — See ApmiraLtty; AppeaL; LiceNsE; Persgury, 2. 


LANDLORD AND TENANT. 

1. An agreement for the sale of a house by S. to E. provided, that, inasmuch 
as E. was to be let into immediate possession, E. ‘‘ admits himself to be a tenant 
from week to week to S.” of the premises agreed to be sold, at a certain weekly 
rent. Held, that this created the relation of landlord and tenant between S. 
and E., with right to distrain. — Yeoman v. Ellison, Law Rep. 2 C. P. 681 


q 
| 
| 
q 
i 


DIGEST OF THE ENGLISH LAW REPORTS. 471 


2. The defendant demised premises to the plaintiff, and covenanted that the 
plaintiff should occupy during the term, without any interruption from the de- 
fendant or those lawfully claiming under him. ‘The plaintiff erected a conserva- 
tory on the land. Afterwards, a person claiming under the defendant brought 
an action of trespass against the plaintiff, who notified the defendant. The 
defendant paid no attention to the notice, and the plaintiff defended the action. 
A verdict was found against him, and he had to pay damages and costs. In an 
action against the defendant for breach of the covenant, held, (1) that the plain- 
tiff could recover compensation for his expenses in building the conservatory ; 
(2) (CuanneLt and Picort, B.B., doubting) that he could recover the damages 
and costs he had paid, and also his expenses in defending the action. — Rolph v. 
Crouch, Law Rep. 3 Ex. 44. 

3. Husband and wife seized in fee in right of the wife, in April, 1860, by inden- 
ture demised land to C. for seven years, and C., and the defendant as his surety, 
covenanted to pay rent during the term. The deed was executed by all the 
parties ; but the wife did not acknowledge it, as provided by statute. The lessee 
entered and occupied till August, 1866, when he left. The husband died in 
January, 1866, and the wife in January, 1867. The wife’s executors sued the 
defendant on the covenant to recover rent due in June, 1866. Held, that 
the contract must be taken to have been for a term for seven years, terminable, 
at the option of the wife, after the death of the husband; and that, as the wife 
had allowed the lessee to retain possession, the lease was subsisting up to her 
death, and the plaintiffs could recover. — Toler v. Slater, Law Rep. 3 Q. B. 42. 


LEASE. 


The plaintiff held land under a lease, which it was doubtful whether he had a 
right to have renewed in 1885. A railway company took the land, paying the 
price of his present term, and agreeing to pay him a further amount (to be set- 
tled by arbitration) in case he should substantiate his right to a renewal. The 
company afterwards bought the reversion in fee. The plaintiff filed a bill against 
the company, praying a declaration of his right to a renewal and payment ac- 
cordingly. Held, that the bill was maintainable. — Bogg v. Midland Railway 
Co., Law Rep. 4 Eq. 310. 

See LanpLorp anp 3. 


Legacy. 


1. In June, 1865, a dividend on certain shares held by the testatrix was 
declared, payable in July, 1865, and January, 1866. Testatrix died in Decem- 
ber, 1865. Held, that the January dividend formed part of the corpus of her 
estate, and did not pass under a bequest of the annual income of such estate. — 
De Gendre v. Kent, Law Rep. 4 Eq. 283. 

2. A testatrix, having a power to appoint property which was the subject of 
litigation, appointed it to A. “on trust, that, so soon as proceedings in law and — 
equity should be terminated, and the same shall come into his possession, that 
then he shall pay” certain legacies, ‘‘ and as to the residue on other trusts.” 
Held, that the legacies did not carry interest till the litigation ended, which was 


not till eighteen years after the death of the testatrix. — Lord v. Lord, Law Rep. 
2 Ch. 782. 
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3. A testator charged the share of a residuary legatee with money due to him 
from the legatee on the security of a bond, and all interest thereon. The debt 
and interest exceeded the penalty. Held, that only the amount of the penalty 
could be deducted from the share. — Mathews v. Keble, 4 Eq. 467. 

4. A testator gave £2,000 in trust for A. for life, remainder to her children; 
and, if she died without issue, then ‘‘to the next personal representatives” of 
A. A. died without issue, leaving a husband, a brother, a sister, and the child 
of a deceased sister. Held, that ‘* next personal representatives” did not mean 
“‘executor or administrator,” nor did it mean ‘next of kin according to the 
Statute of Distributions,” but that it meant ‘‘ nearest of kin,” and that therefore 
the brother and sister were entitled as joint tenants. — Stockdale v. Nicholson, 
Law Rep. 4 Eq. 359. 

See ApEMPTION; ADMINISTRATION, 1, 4; Cuarity; Devise; Perrerurty; 
Trust, 3; Vestep Interest, 2; Wut, 5. 


LicENsE. 
A. was licensed to sell beer not to be drunk on the premises; A.’s servant 
handed beer in a mug of A.’s through an open window on A.’s premises to a per- 
son who, after paying for it, drank it immediately, standing on the highway, 
close to the window. Held, that A. could not be convicted of ‘selling beer to 
be consumed on the premises where sold.”— Deal v. Schofield, Law Rep. 
3 Q. B. 8. 
Lieart. 


To establish the right to an extraordinary amount of light necessary for a 
particular purpose, the user of such extraordinary amount, as at present en- 
joyed and claimed, must be shown for the period of prescription. — Lanfranchi 
v. Mackenzie, Law Rep. 4 Eq. 421. 

See Damaces, 2. 


Limitations, STATUTE OF. 


1. If an executor, in his discretion, pays a debt barred by the Statute of 
Limitations, he will be allowed the payment, if the personal estate is insufficient, 
against the devisees of real estate. — Lowis v. Rumney, Law Rep. 4 Eq. 451. 

2. A., a tenant for life impeachable for waste, cut timber without the leave of 
the court. Afterwards, the remainder-man died, and A. took out administration. 
Held, (1) that the right to the timber when cut passed to the administrator, 
and not to the heir of the remainder-man; and (2) that, the act of cutting being 
wrongful, the Statute of Limitations began to run from the time of cutting, 
but that the running of the statute was suspended during the administration. — 
Seagram v. Knight, Law Rep. 2 Ch. 628. [This decision, that the running of 
the statute is suspended by a debtor taking out administration to his creditor, 
has excited much surprise and comment in England.]} 


MAINTENANCE. — See CHAMPERTY ; MARSHALLING. 


Mauicious Prosecution. 

No action lies for a malicious prosecution unless the prosecution has failed, 
even though the plaintiff has been convicted under a statute giving no appeal 
Basebé v. Matthews, Law Rep. 2 C. P. 684. 
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Manpamus. —See PLeapinG, 2. 


Marriep Woman. —See Apemption, 2; LanpLorD aNp TENANT, 3; TrusT, 
1,2; Votuntary CONVEYANCE. 


MarRsHALLING. 

A., domiciled in England, settled a Scotch estate in trust, among other things 
for the maintenance of his children. He then made an English will, not attested 
so as to pass real estate in Scotland, in which he declared, that the will should 
not affect the settlement of the Scotch estate. He charged his residuary real and 
personal estate with payment of his debts, and provided for the maintenance of 
his children. He afterwards charged the Scotch estate with £14,000 by a Scotch 
heritable bond. Still later he purchased other land in Scotland, which passed by 
intestacy to his heir. Held, (1) that the residuary estate should pay the £14,000 
in exoneration of the Scotch estate; (2) that the heir could take the after- 
acquired estate in the same manner as if there was no will, and that he was not 
put to his election; (3) that the provisions for maintenance in the will were 
additional to those in the settlement. — Maxwell v. Hyslop, Law Rep. 4 Eq. 407. 


MAasTER AND SERVANT. 

An action will lie for enticing away the plaintiff's servant, his daughter, 
though it be not alleged that the defendant debauched her, or that there was any 
binding contract of service between her and the plaintiff. 

The plaintiff's daughter, nineteen years old, resided with him and assisted 
him in his business. By a fictitious letter, dictated by the defendant, she pro- 


cured her mother’s consent to leave home for a few days, when she left, and the 
defendant took her to a lodging-house, where he cohabited with her for nine 
days. She then returned home. Held, that there was a sufficient continuing 
relation of master and servant, and sufficient evidence of a wrongful enticing 
away, to maintain the action. —Zvans v. Walton, Law Rep. 2 C. P. 615. 
Mixes. — See DamaGes, 1; Support. 
MISREPRESENTATION. — See Company, 1. 


MISTAKE. 
More land was conveyed by a deed than the vendor intended to convey. 
' Though the mistake was not common to both parties, the court made a decree 
to rectify the deed, giving an option to the purchaser to annul the contract. — 
Harris v. Pepperell, Law Rep. 5 Eq. 1. 


MORTGAGE. 


1. Several mortgages of different estates by the same mortgagor had become 
united in the plaintiff. The mortgagor had conveyed the equity of redemption 
mm some of the estates to purchasers by deeds of various dates. In a suit for fore- 
closure: Held, (1) that no purchaser could redeem his estate without redeeming 
all the mortgages, whether he had purchased before or after the union of the 
mortgages in the plaintiff, and whether he had or had not had notice of such mort- 
gages; (2) that the first purchaser of part in point of date had the first right of 
redeeming all the mortgages, and, in default, the subsequent purchasers had suc- 
cessive rights of redemption. — Beevor v. Luck, Law Rep. 4 Eq. 537. 
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2. A., having contracted to purchase an advowson, borrowed from B. £2,500, 
and covenanted to pay for the advowson, and convey it to him as security within 
six months. A purchased the advowson, but never conveyed it under the cove- 
nant. Subsequently, he borrowed £1,000 from C., and covenanted to convey 
the advowson to him as security, and deposited with him the title deeds, but 
did not convey the legal estate. Held, that the first mortgage must be post- 
poned to the second. — Layard v. Maud, Law Rep. 4 Eq. 397. 

See MarsHALLinG. 


MorrMarn. 


Shares in the A. company, the business of which was purchasing and improv- 
ing lands, and selling or letting the same, and in the B. society, established for 
raising a fund out of which any member should receive the amount of his share 
**for the erection or purchase of a house, or other real or leasehold estate,” are 
not within the Statute of Mortmain. — Entwistle v. Davis, Law Rep. 4 Eq. 272. 


NavicaBLe Waters. —See Prescription. 


NEGLIGENCE. 


Goods were shipped under a bill of lading containing an exception from lia- 
bility for ‘* breakage, leakage, or damage.” The goods were found to have been 
injured by oil. It was proved that they were sound when shipped, that there 
was no oil in the cargo, but that there were two engines near where the goods 
were stowed, in lubricating which oil was used. There was no evidence of how 
the injury occurred. Held, that the ship-owners, notwithstanding the exception, 
were responsible for their servants’ negligence, and that the above facts were 
evidence on which a jury were justified in finding negligence. — Czech v. General 
Steam Navigation Co., Law Rep. 3 C. P. 14. 

See MorrGaGe, 2; Rartway, 2, 3. 


New Trin. 


The court cannot grant a new trial, on the application of the prisoner, in a case 
of felony. — The Queen v. Bertrand, Law Rep. 1 P. C. 520. 


Notice. —See AssiGNMENT, 3; EvipEnce, 1. 


NUISANCE. 


The collection of a disorderly crowd outside grounds in which éntertainments 
with music and fireworks are being given by A. for profit, is a nuisance for which 
A. is liable to injunction at the suit of the owner of the neighboring premises, 
though A. has excluded all improper characters from the grounds, and the 
amusements within the grounds have been orderly. Semble, that letting off 
rockets and establishing a powerful band of music, which plays twice a week 
for several hours continuously within a hundred yards of a house, will be re- 
strained by injunction. — Walker v. Brewster, Law Rep. 5 Eq. 25. 
See Easement; 2. 


Parpon. —See Apprat, 2. 
PARENT AND Cuitp.—See InpicrmMeNT; MAsTER AND SERVANT. 
Parties.—See VeNvorR AND PurcuaserR OF Rea Estate. 
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PARTNERSHIP. 

A. and B., partners, agreed that, if B. wished to retire, he should give notice, 
and that A. should have the option to purchase within six months after notice ; 
the partnership property, contracts, &c., to be valued ‘‘in the usual way,” by 
two valuers, one to be named by A., the other by B., or the umpire of the two 
valuers. B., wishing to retire, and A. to purchase, the two valuers were ap- 
pointed, but B. afterwards refused to allow his valuer to proceed. Held, that 
there was no contract which could be specifically enforced. — Vickers v. Vickers, 
Law Rep. 4 Eq. 529. 


Patent. —See Copyricat. 


PENAL ACTION. 


An informer having recovered from the defendant the penalty of £100 for 
keeping a house for dancing without the requisite yearly license, held, that a 
second action by another informer to recover a like penalty was not maintaina- 
ble. — Garrett v. Messenger, Law Rep. 2 C. P. 583. 


Penatty.—See Leaacy, 3. 
Persury. 


1. On the trial of S. for robbery, A., in support of an alibi, swore (1) that 
S. was in a certain house at the time of the robbery; (2) that S. had lived in that 
house for the last two years; and (3) that S. had never been absent from it more 
than two or three nights together during that time. In fact, S. had been in 
prison during one of the two years. Held, that the second and third statements 


were material as tending to make the first more credible, and that A. was rightly 
convicted of perjury assigned on them. — The Queen v. Tyson, Law Rep. 1C. C. 
107. 

2. The prisoner was convicted of perjury, committed on the hearing of an 
application for an order of affiliation. The information was proved, and it was 
shown that the putative father appeared, and that evidence was given on both 
sides. To give the justices jurisdiction, it was necessary that a summons should 
have been served on the putative father. Held, that the father having ap- 
peared, and not having raised any objection to the summons, no evidence of its 
existence need be given on the trial for perjury.— The Queen v. Smith, Law 
Rep. 1 C. C. 110. 

See Evivence, 1. 

PERPETUITY. 

A testator directed trustees to apply so much as was necessary of the income . 
of his residuary personal estate for the maintenance of A., a lunatic, and to invest 
any surplus, and treat it as part of the testator’s personal estate, which was 
given over after A.’s death. Held, that, under the Thelluson Act, the direction 
to invest the surplus was void beyond the period of twenty-one years, and that 
the testator’s next of kin were entitled to the accumulations. — Mathews v. 
Keble, Law Rep. 4 Eq. 467. 


PLEADING. 


1. By the Irish Registration Act, 6 Anne, c. 2, a registered deed is good and 
effectual according to the time of registration, and all prior unregistered deeds 
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are void as against the registered deed. Held, that under a plea which was in 
form a bar of the action, and which alleged the time~of registration under a 
videlicet, proof of the registration of a deed which really defeated the action 
might be given, though the deed was not in fact registered till after the com-: 
mencement of the action, though before plea pleaded. — Carlisle v. Whaley, 
Law Rep. 2 H. L. 391. 

2. A. complained in a mandamus against the trustees of a navigation, that there 
were sluices near his land under the management of the trustees; that, owing to 
heavy rains, the water had risen; that the sluices were not raised to such a height 
to let off the water as they ought to have been, and, but for possible damage to 
works of the trustees in another place, would have been; whereby he suffered 
damage; but he did not allege that the effect of the sluices was to raise the 
water higher than it would have risen had they not existed. ‘The issue on the 
return and pleadings was whether the damage was occasioned on account of 
the navigation. Held, that the allegations, though they might have been insufli- 
cient on demurrer, were, after verdict, sufficient to warrant judgment for A. — 
Lord Delamere v. The Queen, Law Rep. 2 H. L. 419. 

See Equiry PLeapinG anv Practice. 


— See or Lavine; Facror. 
Power. —See Trust, 1. 
PRESCRIPTION. 

A claim for anchorage-dues on a navigable arm of the sea, if it is presumably 
capable of a legal origin, and if the dues have been paid time out of mind, will have 
every intendment made in its favor. It cannot be supported in respect of the 
mere ownership of the soil; but such ownership, together with the maintenance 
of buoys from time out of mind, and the benefit to the public therefrom, are a 
sufficient consideration to support the claim. — Whitstable Fishers v. Foreman, 
Law Rep. 2 C. P. 688. 

See Easement; Licur. 

PRESUMPTION. 

If a man has not been heard of for seven years, there is no presumption of 
his death till the end of that time, and those alleging his death within that time 
must prove it. Therefore, a legacy left to a man last heard of in 1854, by a tes- 
tator who died in 1860, was held not to have lapsed, but to be payable to his 
representatives. — In re Benham’s Trust, Law Rep. 4 Eq. 416. 

See Easement; Insanity; Revocation oF WILL. 

Principat anp AGENT. —See Factor. 
Priorrry.— See Morteace, 2. 
Promissory Nores.—See Brits anp Nores. 


1. A. was travelling with others in a railway carriage; on the tickets being 
collected, there was one ticket short. The collector charged A. with being the 
defaulter, and, on his refusing to pay the fare or leave the carriage, removed him 
from the carriage, but without any unnecessary violence. A. left behind him a 
pair of opera-glasses. It turned out that A. had a ticket; and he sued the com- 
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pany for the assault, laying the loss of the glasses as special damage. There 
was also a count in trover; but there was no evidence that the glasses had come 
to the possession of any of the company’s servants. Held, that A. could not 
recover for the loss of the glasses. — Glover v. London & S. W. Railway Co., 
Law Rep. 3 Q. B. 25. 

2. The plaintiff's goods were carried by the defendants, carriers in India, 
under a contract with the Government, by which the baggage of certain troops 
(including the plaintiff's goods) were to remain in charge of a military guard, 
‘the company accepting no responsibility ;” whilst being so carried, the goods 
were destroyed by the defendants’ negligence. Held, (1) that the defendants 
were liable for a loss occurring wholly from their own negligence; (2) (KELLY, 
C.B., and Picort, B., doubting), that, though the plaintiff could not sue the 
defendants for non-performance of their contract, he could sue for an injury 
to his goods through their negligence while the goods were in their custody. — 
Martin v. Great Indian Peninsular Railway Co., Law Rep. 3 Ex. 9. 

3. A railway, consisting of several lines, crossed a public foot-path near a 
station; but the crossing was not otherwise dangerous. There were suflicient 
swing-gates, as required by statute. The railway company, as an extra precau- 
tion, usually, but not invariably, fastened the gates when a train was approach- 
ing. S. found the gate unfastened, and a train standing in front of it. He 
waited till the train moved off, and then, without looking along the line, com- 
menced crossing, and was killed by a passing train. Had he looked along 
the line, he would have seen the train in time to stop. In an action by his admin- 
istrator, under Lord Campbell’s Act, a nonsuit was ordered. Held, that S. had 


contributed by his negligence to the accident, and that the nonsuit was right. 
By Wits, J., that the mere failure to perform a self-imposed duty is not actiona- 
ble negligence ; that the omission to fasten the gate was not an invitation to come 
on the line; and that, therefore, the company would not have been liable, even 
without negligence on S.’s part. — Skelton v. London & N. W. Railway Co., 
Law Rep. 2 C. P. 631. 


REGIsTRATION. —See PLEADING, 1. 


REvocaTION OF WILL. 


A will which had been in the testator’s custody could not be found among his 
papers after his death; he had recognized its existence up to three weeks of his 
death, and no change of intention was shown during those weeks; the only per- 
son interested in an intestacy had had access to and had searched the testator’s 
papers before any other person, and did not appear in court. The court refused 
to presume that the will had been revoked, and granted probate of the draft. — 
Finch v. Finch, Law Rep. 1 P. & D. 371. 


Sate. 

1. The plaintiff sold the defendants 128 bales of cotton, marked BS at 25d. 
per lb., ‘‘expected to arrive per Cheviot, the cotton guarantied equal to sam- 
ple. Should the quality prove inferior to the guarantee, a fair allowance to be 
made.” The sample was of ‘*Long-staple Salem” cotton. The 128 bales, 
marked ®-', which arrived by the Cheviot, contained “ Western Madras” cot- 
ton. Western Madras cotton is inferior to Long-staple Salem, and requires 
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different machinery for its manufacture. Held, that the defendants were not 
bound to receive the cotton, the allowance clause referring to inferiority of 
quality only, not to difference of kind. — (Exch. Ch.) Azémar v. Casella, Law 
Rep. 2 C. P. 431. 

2. A boiler set in brickwork, and capable, if taken to pieces, of being re- 
moved without injury to the premises, had been seized and sold under a distress, 
bought by the defendant, and sold by him to the plaintiffs at an advanced price, 
with notice of the circumstances under which he had bought it, the plaintiffs to 
remove it at their own expense. The mortgagees of the premises having pre- 
vented the plaintiffs from carrying the boiler away, the plaintiffs sued the defend- 
ant, relying on an alleged implied warranty that he had a good title, and that 
the plaintiffs should be allowed to remove the boiler.. The jury found for the 
plaintiffs. Held (by Bovity, C.J., and MontaGue Smitu, J.; J., dis- 
senting), that there was no evidence to justify the jury in finding a warranty as 
alleged. [The judge at nisi prius assumed the distress to have been legal, but 
its legality seems not to have been considered in banc.] — Bagueley v. Hawley, 
Law Rep. 2 C. P. 625. 

See SropraGe ‘TRANsITU. 


Scrre Facras. —See Company, 2, 3. 
Sepuction. — See MasTER AND SERVANT. 
SEQUESTRATION. —See Divorce, 2. 

Servant. —See Master aND SERVANT. . 
Sret-orr. —See ADMENISTRATION, 4; ASSIGNMENT, 1; BaNnkruprcy, 2. 
SerTLemMENT. — See Deep. 


SHERIFF. 


1. An action cannot be maintained against a sheriff for negligence in not 
levying under a ji. fa. without showing actual pecuniary damage; and though 
prima facie the measure of damage is the value of the goods which might have 
been levied on, yet it is for the jury to say, looking at the probabilities of the 
case, whether or not, if the execution had been levied, the plaintiff would have 
derived any benefit from it, by reason of the other creditors being in a position 
to make the debtor a bankrupt. — Hobson v. Thelluson, Law Rep. 2 Q. B. 642. 

2. A., having been arrested by a sheriff's officer under a capias to hold 
to bail against another person, protested that he was not the right person ; but, to 
obtain his release, he paid the sum indorsed, and the officer released him under the 
43 Geo. III. c. 46, § 2. The money having been paid into court by the sheriff, 
a summons was served on A. to show cause why the money should not be paid 
to the person at whose suit he was arrested. A. did not appear, and the money 
was paid to such person. Held, that A. could recover the amount so paid from 
the sheriff, together with damages for the arrest. — De Mesnil v. Dakin, Law 
Rep. 3 Q. B. 18. 


Sure. —See Apmiratty; NeGuicence; TRANSITU. 
Soticrror. —See Bankruptcy, 2; CHAMPERTY. 
Sprciric PERFORMANCE. — See PARTNERSHIP. 
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STATUTE. 


The fifth section of a statute provided, that, if in any of a certain class of actions, 
“commenced after the passing of this act,” the plaintiff did not recover a cer- 
tain amount, he should have no costs. A subsequent section of the same act 
provided that ‘‘ this act shall come into operation on the 1st day of January next 
after the passing thereof.” The act was passed in August, 1867. Held, that the 
fifth section did not come into force till the 1st of January, 1868.— Wood v. 
Riley, Law Rep. 3 C. P. 26. 


SratTuTe or Lumitations. — See Limitations, STATUTE OF. 


STOPPAGE IN TRANSITU. 


A., in Sweden, agreed to sell goods to B., in London, the price of the goods 
to be ‘‘ free on board,” payable by B.’s acceptance of A.’s drafts at six months 
from the date of bills of lading, ships to be provided by A. By a subsequent 
agreement, a ship was chartered by B., on which the goods were shipped by A., 
who had the bills of lading drawn in his name as shipper, deliverable ‘‘ to order 
or assigns.” The bill of lading was indorsed in blank by A., and sent to B. in 
return for his acceptance of a bill of exchange drawn on him by A. The ship 
put into Copenhagen in distress, and, while it was there, B. stopped payment, and 
A. gave notice of stoppage in transitu. Held, that the effect of the delivery of 
the goods on board a chartered ship, coupled with the form of the bills of lading, 
was to interpose the master as a carrier between A. and B., and that A. had an 
equitable right to stop in transitu as against B. — Berndtson v. Strang, Law Rep. 
4 Eq. 481. 


Support. 


If A. sells land to B., reserving the mines and minerals, with a right of user 
of the surface for the purpose of working the mines, A. has no right to cause a 
subsidence of the surface, though he cannot work the mines at all without caus- 
ing such subsidence, and injunction will be granted accordingly. Semble, that a 
custom as between the owner of the surface and the owner of the mines, enti- 
tling the latter to cause a subsidence of the surface, if necessary in working his 
mines, is bad and void. — Wakefield v. Duke of Buccleuch, Law Rep. 4 Eq. 613. 

Tau, Estate 1x. — See Devise, 2. 
Tenant For Lire anD REMAINDER Man. — See ApMINISTRATION, 1-3; 
TATIONS, STATUTE OF, 2. 


—See Limitations, Statute or, 2. 


Trust. 


1. A power for setting up children in business does not entitle trustees to 
make advances for such purpose to a married daughter, nor for the purpose of 
paying the debts of a daughter's husband. — Talbot v. Marshfield, Law Rep. 
4 Eq. 601. 

2. A married woman consented, before commissioners, to the transfer and 
payment to her husband of sums of stock and cash standing in court to her sepa- 
rate account. Held, that this was not such a declaration of trust but that she 
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might, at any time before the transfer, retract her consent. — Penfold v. Mould, 
Law Rep. 4 Eq. 562. 

3. A testator gave £2,300, bank annuities, to trustees on trust to pay his 
debts, if his ready money was insufficient, and to invest the residue, and pay the 
interest to his wife for life, and on her death to pay seven legacies, amounting to 
£1,075, and the residue to A. The testator died in 1832, the estate was com- 
pletely administered, and, no part being required for debts, the £2,300 was 
appropriated as trust funds, and transferred into the names of the trustees on the 
trusts of the will. Both trustees died, and the administrator of the survivor 
embezzled the greater part of the funds, so that only £716 were forthcoming. 
The widow died in 1862. Held, that there having been a complete appropriation 
of the fund, awaiting only the period of distribution, and there being no defi- 
ciency of assets, the pecuniary legatees must abate, pari passu, with the residu- 
ary legatee. — Baker v. Furmer, Law Rep. 4 Eq. 382. 

4. If, after the institution of an administration suit, trustees exercise their 
discretion by making advances, the court will require the clearest evidence that 
they have acted bona fide; and the court being of opinion, in this case, that they 
had exercised a discretionary power, not bona fide, but in order to defeat the 
plaintiffs’ interests, ordered the amount of the advances to be restored, and that 
the trustees should pay the costs. — Talbot v. Marshfield, Law Rep. 4 Eq. 661. 

See ANNuITY; ASSIGNMENT, 2, 3; CHarity; Devise, 2; 2. 


VENDOR AND PurcHASER OF Estate. 


A bill was filed by an unpaid vendor against two railway companies, the pur- 
chasers, and their lessees in possession, for specific performance and payment, 
for an injunction against both companies, for a declaration of lien, and that it 
might. be enforced by a sale, and for the appointment of a receiver of the profits 
of the land. Held, that the lessees were properly made parties. — Bishop of 
Winchester v. Midhants Railway Co., Law Rep. 5 Eq. 17. 

See Mistake. 

Vestep INTEREST. 

1. Testator devised certain land to trustees, gn trust for his daughter R. for 
life, and, after her death, he gave the same to her children; if more than one, as 
tenants in common, their heirs and assigns; if only one, then to such child, and 
his or her heirs and assigns; and in case R. should die ‘‘ under twenty-one, or 
afterwards, without leaving any child or children,” testator gave the land to his 
son C., his heirs and assigns. Held, that ‘‘ without leaving” was to be read 
** without having had,” and that R.’s children, at their birth, took indefeasible 
vested remainders in fee. — White v. Hill, Law Rep. 4 Eq. 265. 

2. Bequest of stock to be divided, after the death of an annuitant, between all 
the children of A., as they should attain his or her age of twenty-one. Held, 
that the fund was to go to such of the children of A. as were living when the first 
attained twenty-one, and who had attained or who should attain twenty-one. — 
Locke v. Lamb, Law Rep. 4 Eq. 372. 


Votuntary CONVEYANCE. 
A woman being indebted to the plaintiff at the time of marriage, settled all 
her property (except jewels and furniture exceeding the debt in value), on failure 
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of issue, in favor of her mother, her sister, and two nieces, one of whom she had 
adopted as her daughter. She died without issue, leaving no assets. Held, that 
the settlement must be set aside to the extent of the plaintiff's debt. — Smith v. 
Cherrell, Law Rep. 4 Eq. 390. 


Warranty. — See Sate. 
Wastr. — See Limitations, STATUTE OF. 
Watercourse. — See EaseEMENT; PLEADING, 2. 


Wi. 


1. A testatrix left a will, with a full attestation clause, all in her own hand- 
writing ; the only signature was in the attestation clause, and had apparently been 
inserted afte: that clause was written. The witnesses did not know whether or 
not the signature was on the paper when they signed. The court held, that it 
was at liberty to judge whether the signature was on the paper at the time of 
attestation, and, being of opinion that it was, granted probate of the will. — 
Goods of Huckvale, Law Rep. 1 P. & D. 375. 

2. A testatrix wrote three lists of legacies on three separate sheets: the first 
was headed, ‘‘ Codicil to the will of S. P.” She signed all three sheets in the 
presence of the witnesses, but they attested her signature to the first sheet only. 
There being nothing in the contents to connect the papers with each other, and 
the first being complete in itself, the court refused to grant probate of the other 
two. — Goods of Pearse, Law Rep. 1 P. & D. 382. 

3. An agreement to lease, attested by two witnesses, contained a provision as 
to the application of the rent, in case of the lessor'’s death, the lessee being bene- 
ficially interested in such application. Held, that, as no part of the agreement 
was revocable, and as it came into operation immediately on its execution, it 
was not entitled to probate as testamentary.— Goods of Robinson, Law Rep. 
1 P. & D. 384. 

4, A will began thus: ‘*I, W. M., being weak in health, have obtained per- . 
mission to cease from duty for a few days, and I wish, during such time, to be 
removed from the brig A. to the hospital ship B., to recruit my health. I desire 
to defray out of my wages the expenses incurred during my absence from duty, 
in respect of a substitute; and, in the event of my death occurring during such 
time, I do hereby will and bequeath,” &c. Held, not contingent on the event of 
the testator’s death in the illness from which he was suffering when the will was 
made. — Goods of Martin, Law Rep. 1 P. & D. 380. 

5. Testator, after giving an annuity and legacies to his wife, and an annuity 
to his father, left several legacies, which he wished paid after his father’s death, 
and directed that, after his wife’s death, the remainder of his property should be 
divided among his brothers and sisters, if living; if dead, among his nephews 
and nieces. Held, that the wife took a life-estate, by implication, in the residue. 
— Humphreys v. Humphreys, Law Rep. 4 Eq. 475. 

See ApemrTion; ADMINISTRATION; ANNUITY; CHarity; Devise; Iy- 
SANITY; LeGacy; MARSHALLING; MorTMAIN; PerPetuity; REVOCATION OF 
Wu; Trust, 3; Vestep 
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Wirness.— See Deposition; Evipence; W111, 2. 


q Worps. 
Drunk on the premises.” —See LicENsE. 
** Freehold.” —See 1. 

Neglect.” —See INDICTMENT. 


‘* Next personal representative.” —See Leaacy, 4. 
Passing of this act.” — See Stature. 
‘*Without leaving.” —See Vestep InrErzst, 1. 
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DIGEST OF CASES DECIDED IN THE SUPREME COURT 
OF THE UNITED STATES. 


[Tus Digest includes the cases published in the fifth volume of Wal- 
lace’s Reports. In those cases in prize, not now of practical importance, 
which involve merely questions of the effect of evidence, only the result 
arrived at is given.] 

ACKNOWLEDGMENT. — See Derp, 2. 
ApmiraLty. — See AppeaL, 4,5; BiockapE; Enemy Property; JUDGMENT, 
2; Priority; Prize. 
AGENT. — See EvipEnce, 1. 


APPEAL. 


1. Appeal dismissed, there having been no citation to the appellees, and no 
waiver. — Garrison v. Cass County, 5 Wallace, 823; Alviso v. The United States, 
5 Wallace, 824. 

2. An appeal from California dismissed, the record not having been filed within 


the first sixty days of the next term, nor within the term.— German v. The 
United States, 5 Wallace, 825. 

3. An appeal will not be dismissed, because the bond in the Circuit Court was 
not filed till more than ten days after the decree. — Seymour v. Freer, 5 Wal- 
lace, 822. 

4. A. claimed a part of some cotton which had been libelled as prize. The 
claim was dismissed with costs, for which execution was ordered. Held, that A. 
could appeal to the Supreme Court, as the decree was final as to him, though the 
libel against the cotton was still pending (CLirrorD, J., dissenting). — Withen- 
bury v. United States, 5 Wallace, 819. 

5. On an appeal in prize to the Supreme Court, persons not parties in the 
court below cannot appear as claimants.— The William Bagaley, 5 Wallace, 
377. 

See Court or Criarms, 2; Error, 2; Jurispicrion, 1. 


ARBITRATION. — See Court oF 1; Evipence, 3. 


ASSIGNMENT. 


An assignment for the benefit of creditors will not be set aside, merely be- 
cause the debtor has paid the assignee a certain sum to induce him to undertake 
the trouble of the trust. — Myers v. Fenn, 5 Wallace, 205. 


ATTACHMENT. — See JuRISDICTION, 2. 
Awarp.—See Court or 1; Evipence, 3. 
BaitMent. — See Evipence, 2; Rattroap; Sup. 
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Bank. — See Evipence, 2. 
Buu or Exceptions. — See Exceptions, Bit or. 
Brits anp Norrs.— See Sup, 2. 


BLocKaDE. 

1. During the late war, the mouth of the Rio Grande was not blockaded, and 
semble it could not have been. — The Peterhoff, 5 Wallace, 28. 

2. A license to trade with the enemy, given by a special agent of the Treasury 
Department, but not according to the regulations prescribed under the Act of 
July 13, 1861, is no protection to a vessel coming from a blockaded port against 
capture by the blockading squadron, though the license has been approved by 
the commander of the squadron: under the said Act, only the President could 
license such trade (Grier, J., dissenting). — The Sea Lion, 5 Wallace, 630. 

3. The proclamation of the President, of Dec. 8, 1863, granting pardon 
and restoration of rights of property to persons who had participated in the 
rebellion, does not extinguish the liability of 4 vessel and cargo, captured while 
running the blockade. — The Gray Jacket, 5 Wallace, 342. 

4. Vessel and cargo condemned for breach of blockade. — The Pearl, 5 Wal- 
lace, 574. 

5. Ship and part of cargo condemned for breach of blockade, the remainder 
of the cargo restored. — The Jenny, 5 Wallace, 183. 

6. On the evidence, the cargo condemned for intent to break the blockade; 
the vessel released, but without costs or damages. — The Springbok, 5 Wal- 
lace, 1. 

7. A ship and cargo captured on the ground of intent to break the blockade 
were restored ; but, the conduct of the ship and the ownership of part of the cargo 
being so suspicious as to justify capture, the costs and expenses were apportioned 
between the ship and such part of the cargo. — The Dashing Wave, 5 Wallace, 
170. 

8. Ship and cargo captured on suspicion of intent to break the blockade, were 
restored. — The Teresita, 5 Wallace, 180. 

See Enemy Property, 2. 


Bonp. — See Municrpat Corporation, 2. 


CALIFORNIA. 


1. Municipal lands held by the City of San Francisco, as successor to the for- 
mer pueblo existing there, are held in trust for the inhabitants, and cannot 
therefore be levied on under an execution against the city. — Townsend v. 
Greeley, 5 Wallace, 326. 

2. A grantee of public land in California, in locating his grant, must pay re- 
gard to the equities created by prior occupation. — United States v. Armijo, 5 
Wallace, 444. 

8. Long and undisturbed possession of land in California, before its cession 
to the United States, such possession being by permission of a priest or a local 
military commander, is no ground for confirmation of title under the Act of 
March 3, 1851. — Serrano v. United States, 5 Wallace, 451. 

4. Juridical possession of a Mexican grant of land in California is conclusive 
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as to the boundaries and extent of the land. — United States v. Pico, 5 Wallace, 
536. 

5. By the Mexican law, land might be assigned to a pueblo without a deed or 
other writing. — 1b. 

6. On a petition by A. for a grant of land in California, made to the Mexican 
governor, an officer to whom it was referred reported that the land was unoceu- 
pied, and that, inasmuch as common lands were to be granted to the neighboring 
mission of San Francisco, A. might meanwhile occupy the lands under a provi- 
sional license. The governor then made a decree declaring that A. might occupy 
the land ‘‘ provisionally ;” and, by an instrument in writing, he granted to him 
“the occupation” of the land, subject to the measurement to be made of the 
common lands of San Francisco, with conditions against alienation and for occu- 
pation within a year; on transgression of these conditions, ‘‘ the right to this pro- 
visional grant” to be lost. Held, that A. had only a license to occupy the lands 
which did not pass to his heirs, and that the heirs had no claim which could be 
confirmed under the Act of March 3, 1851 (Frexp, J., dissenting). — De Haro 
v. United States, 5 Wallace, 599. 

7. The statutes of California forbid the sale of marsh lands within five miles 
of San Francisco. — O'Neal v. Kirkpatrick, 5 Wallace, 791. 

8. A decree by the land commissioners, confirming a California land-claim, 
gave the boundaries of the land by monuments and courses. A survey of the 
land gave the monuments corresponding with the decree, though the courses 
were different. Held, that the survey should be confirmed. — Higueras v. United 
States, 5 Wallace, 827. 

9. A claim for land in California was confirmed by decree of the land com- 
missioners, and the land was surveyed. The survey was ordered into the District 
Court for examination. Held, that the court could not go into the evidence for 
the decree, but could only decide whether the survey conformed to the decree. 
— Ib. 

See AppraL, 2. 

Carrure. — See BiockapE; Enemy Property; Prize. 
Carrier. — See Rairroap; Sup. 
Cnarity. —See Trust, 1. 
Carter Party. —See Sutp, 2. 
Circuir Court. — See Error, 2; Jurispicrion, 3; Manpamus, 2. 
Court or.— See Court or Crams. 
CoLtector or Customs.— See Customs, 3. 
Co.uision. — See Priority. 
Cotumsra, District or.— See Exceptions, Bru or. 
Common Carrier. —See Rartroap, 


ConpiTIon. 

In 1750, a grant by the title of fief and seignory was made to two persons by 
the French Government of a tract of land of 214,000 acres, in what was then 
Canada, and is now Michigan, on condition that they should improve and occupy 
the same. One of the grantees occupied and slightly improved the tract for four 
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years, and then left; the other never occupied it. In 1824, the descendants of 
the original grantees first made a claim on the United States. In the mean time, 
the laws of the United States had been extended over the tract ; and, under acts 
of Congress, the Indian title had been extinguished, the lands surveyed and put 
on sale, the possession of the settlers confirmed, and a military post established 
for their protection. In 1860, an Act of Congress was passed, allowing the claim- 
ants under the original grantees to bring a suit against the United States. Ona 
bill by these claimants, it was held, (1) that the grant having been made on con- 
dition of improvement and occupancy, and the condition not having been per- 
formed, the land was liable to forfeiture, and (2) that the Acts of Congress 
concerning the land were equivalent to “ office found,” and revested the land in 
the United States. — United States v. Repentigny, 5 Wallace, 211. 
See Trust, 1. 


ConFuict OF FeperaL AND StaTE AUTHORITY. 


1. A person may be convicted of carrying on a business without taking out the 
license required by Act of June 30, 1864, or paying the special tax imposed by 
Act of July 13, 1866, though the business is prohibited by the law of the State 
in which it is carried on. — License Tax Cases, 5 Wallace, 462. 

2. It is no defence to an indictment on a State statute for the keeping and 
sale of intoxicating liquors, that the defendant had paia a tax to the United 
States on the said liquors, in the same packages, form, and quantity in which 
they were sold. — Pervear v. Commonwealth, 5 Wallace, 475. 


Conrurct or Laws.—See JupGMENT, 1; Jurispicrion, 2; LimrraTions, 
STATUTE OF. 


ConsipERATION. —See Contract; 1. 
ConstiTuTioNaL Law.—See Jurispicrion, 2; Limitations, Statute oF. 
ConTRABAND. — See Prize, 2-4. 


Conrract. 

A parol agreement for forbearance by A., a party to a written contract, on 
condition of payment by B., the other party, of part of what was already due 
on the contract, is without consideration, and is no ground for recovering back 
the amount of such payment on rescission by A. of the original contract for de- 
fault of B. in its performance. — Hansbrough v. Peck, 5 Wallace, 497. 

See Eviwence; Fraups, Statute oF; JUDGMENT, 3; VARIANCE; VENDOR 
aND PurcHasER OF Reat Estate. 

Corporation. — See MunicrpaL Corporation. 


CouNSsEL. 

If the United States is a party, and is represented by the Attorney-General or 
counsel employed by him, counsel cannot be heard in opposition on behalf of 
any department of the Government. A different course was allowed under the 
peculiar circumstances. — The Gray Jacket, 5 Wallace, 370. 


Court oF Clams. 


1. A resolution of Congress authorized the Secretary of War to award com- 
pensation to a Government contractor; the award, when made, comprised matters 
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not contained in the submission. Congress then passed another resolution, re- 
pealing the former resolution, and directing the papers to be sent to the Court of 
Claims for adjudication. Held, that the Court of Claims, in considering the case, 
was bound by the terms of the second resolution, and therefore could pay no 
regard to the award. — De Groot v. United States, 5 Wallace, 419. 

2. On appeal from the Court of Claims, the Supreme Court will regard no 
other matter in the records than what is allowed by the rules. —Jb. 


Custom. —See EvipEnce, 2. 


Customs. 


1. The Act of July 14, 1862, § 14, provides that there shall be levied on all 
goods of the produce of countries beyond the Cape of Good Hope, when im- 
ported from places this side of said Cape, ‘‘a duty of ten per cent ad valorem, 
and in addition to the duties imposed on any such articles when imported 
directly” from the place of their production. Held, (1) that the ten per cent. 
duty was payable on goods which were not liable to any duty when imported 
directly from the place of their production; (2) that ‘‘ beyond the Cape” meant 
beyond with reference to Washington, i.e. ‘‘ east of the Cape.” — Hadden v. The 
Collector, 5 Wallace, 107. 

2. Under the Acts of March 2, 1799, § 52, and March 1, 1823, § 21, damage 
to molasses by souring on a voyage will not be allowed, unless proof to ascertain 
the damage is lodged at the custom-house within ten days after landing, and un- 
less the damage is ascertained before entry. — Shelton v. The Collector, 5 Wal- 
lace, 113. 

3. Under the Act of March 3, 1841, § 5, a collector of customs may retain a 
sum not exceeding $2,000 a year out of his receipts as storage for the custody of 
imported goods stored in any bonded warehouses, whether such warehouses are 


owned or leased by the Government or not.— United States v. Macdonald, 5 
Wallace, 647. 


DaMaGEs. 
A statute gave an action to the representative of any person who should be 
killed by the wrongful act or negligence of any person or company, in cases 
where, if the deceased had survived, he might have maintained a suit for injuries, 
and provided that such action should be for the exclusive benefit of the widow 
and next of kin of the deceased, and that the jury might give such damages as 
they should deem a fair and just compensation with reference to the pecuniary 
injuries resulting from such death, to the wife and next of kin, not exceeding 
$5,000. Held, that it was not necessary, to maintain such an action, that the 
widow and next of kin should have had any legal claim on the deceased for sup- 
port. — Railroad Co. v. Barron, 5 Wallace, 90. 
See Equity, 1; Priority. 


Deep. 

1, Evidence tended to show that possession of land had been held under a 
deed dated in 1785, from that time to the present. That deed was given by A., 
and recited that A. conveyed both as heir to B. and executor, under a power in 
the will of B., who was proved to have owned the land. In an action of eject- 


488 CASES IN THE UNITED STATES SUPREME COURT. 


ment against one who did not claim under such deed, held, that, in the absence 
of other evidence, the jury might presume that one or both of the recitals in the 
deed were correct. — Deery v. Cray, 5 Wallace, 795. 

2. A certificate of the acknowledgment of a married woman to a deed which 
states that she was ‘‘ privately examined, apart from, and out of the hearing of, 
her husband,” sufficiently proves that a statute requiring that she should be ex- 
amined ‘‘ out of the presence of her husband” has been complied with. — 1b, 

3. A deed placed on record by the grantor will not defeat a mortgage by the 
grantor executed and recorded after the recording of the deed, but before de- 
livery of the deed to the grantee, and while the grantee was ignorant of the 
existence of the deed. — Parmelee v. Simpson, 5 Wallace, 81. 


DEposITION. 
1. A deposition offered to prove the contents of a letter is inadmissible, with- 
out proof of the loss of the letter. — Dwyer v. Dunbar, 5 Wallace, 318. 
2. Annexed to a deposition was a letter written by the deponent to a third 
person concerning a transaction, as to which the deponent was a competent wit- 


ness, but which letter the deponent did not swear gave a true account. Held, 
that the letter was inadmissible. — Jb. 


DESCENT. 
The rule of shifting inheritances is not in force in Illinois, though ‘‘ the com- 


mon law of England” was adopted in that State. — Bates v. Brown, 5 Wallace, 
710. 


Discretion. — See Manpamvs, 1. 
District Court. — See Carirornia, 9; Saxe. 
District or Cotumpia.—SrE Exceprions, or. 
Dury. — See Customs. 


Enemy Property. 


1. A citizen of the United States, who escapes from the enemy country and 
subsequently resides in a neutral country, is not, after his escape, to be considered 
as an enemy on account of his temporary and constrained residence in the 
enemy country. — The Peterhoff, 5 Wallace, 28. 

2. A loyal citizen of the United States, domiciled in Indiana, was the member 
of a firm established in Alabama. About a year after the rebellion broke out, 
the Confederate Government confiscated his interest in the firm. In 1863, the 
partners resident in Alabama, without his knowledge, loaded a ship which had 
belonged to the firm while he was a member; the ship was captured while at- 
tempting, with rebel flag and papers, to run the blockade established in 1861. 
Held, that as he had not withdrawn, or attempted to withdraw, his property from 
the enemy country, his share in the vessel should be condemned as prize. — The 
William Bagaley, 5 Wallace, 377. 

8. Vessel and cargo captured on the ground of being enemy property, re- 
stored without costs or damages. — The Sir William Peel, 5 Wallace, 517. 


Equity. 
1. A creditor levied on goods sold by his debtor to A. On bill by A., held, 


CASES IN THE UNITED STATES SUPREME COURT. 489 


that a court of equity had jurisdiction to enjoin the execution, if satisfied that the 
levy would cause collateral damage, such as loss of trade, which could not be 
recovered at law. — Watson v. Sutherland, 5 Wallace, 74. 

2. Equity will not interfere by injunction with the proceedings of an inferior 
tribunal of limited jurisdiction, unless to prevent a multiplicity of suits or irrep- 
arable injury, or unless the proceedings are valid on their face, and the alleged 
invalidity will have to be proved by extrinsic evidence. — Ewing v. St. Louis, 5 
Wallace, 413. 

Error. 


1, After judgment and execution for the plaintiff in ejectment, the defendant 
obtained a writ of restitution. The plaintiff then moved that this writ might 
be set aside, and a writ of restitution granted to himself, and the court so or- 
dered. Held, that such order was not a final judgment, on which a writ of error 
would lie from the Supreme Court under the 22d section of the Judiciary Act. 
Barton v. Forsyth, 5 Wallace, 190. 

2. A judgment in the United States Circuit Court for Louisiana, in an action 
by petition and summons, must be brought to the Supreme Court by writ of 
error, not by appeal. — Jones v. La Vallette, 5 Wallace, 579. 


Estate 


1. A private statute of a State, barring an entail, passed with the consent of 
all living parties interested, is good against the issue in tail not born at the time. 
— Croxall v. Shererd, 5 Wallace, 268. 

2. A., a tenant in tail, in 1818, quitclaimed the estate to B., who conveyed to 
C. (qu. by bargain and sale?), who in 1827, being then in possession, by deed of 
bargain and sale with covenant of warranty, conveyed to D., a bona fide pur- 
chaser. <A statute of the State provided that thirty years’ possession, where such 
possession was obtained by a bona fide purchase of any person in possession, and 
supposed to have a legal right thereto, should give an absolute title. A. died in 
1861. Held, that his issue were barred (MILLER, J., dissenting). —Ib. 


Estorre.t. —See JupGMENT, 2, 3. 


EvIwENce. 


1. Parol evidence is not admissible to exonerate an agent who has entered 
into a written contract in which he appears as principal. — Nash v. Towne, 5 
Wallace, 689. 

2. A. deposited coin with bankers in the District of Columbia; the word 
“coin” was marked against the entry of the deposit in A.’s pass book. A. hav- 
ing demanded the amount of his deposit in coin, the bankers tendered legal-ten- 
der notes. A. then sued to recover the market value of the coin. At the trial, 
A. called the bank-teller, who testified that the deposit was not a special deposit, 
but that the bankers were accustomed to pay in coin the amount of deposits in 
coin. A. then offered evidence, that such was the mode of dealing uniformly 
practised by all the banks in the District. Held, that the refusal to admit this 
evidence was no ground of exception. — Thompson v. Riggs, 5 Wallace, 663. 

8. An agreement between A. and B. recited that A. was indebted to B., * the 
exact amount to be ascertained from the books of A. by one Q., under the super- 
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vision of the parties to this agre t, the ar t so found to be due and owing 
to be final,” and provided that A. should pay the amount due; ‘it being dis- 
tinctly understood that Q. is to ascertain the amount due, which the parties 
agree to be the actual amount.” In an action by B. to recover the amount due, 
held, that Q. was an accountant, not an arbitrator, and his evidence as to the 
balance found due was admissible, though he had altered and corrected the books, 
Kelly v. Crawford, 5 Wallace, 785. 

4. An agreement purporting to be made between a firm and C. provided that 
in consideration of the firm’s being indebted to C., the amount to be ascertained 
in a certain manner, the firm assigned to C. ‘all the accounts hereunto annexed 
and marked ‘ Exhibit A.,’ and all other accounts due.” No exhibit was ever an- 
nexed, but the amount due was ascertained in the prescribed manner. In an 
action by C. to recover such amount, the defendants objected to the admission 
of the agreement on the ground, (1) that it was incomplete without the exhibit; 
(2) that it was signed by only one member of the firm, after dissolution and 
without authority. Held, that the admission of the agreement in evidence, ‘ sub- 
ject to further proof,” was no ground of exception. — Jb. 

See DEED, 1; Deposition; JUDGMENT, 3; PrizE, 8; VARIANCE. 


Exceptions, OF. 


The provision in the Act of March 3, 1863, § 8, concerning the courts of the 
District of Columbia, that bills of exceptions need not be signed or sealed, does 
not apply to cases carried from the Supreme Court of the District to the Supreme 
Court of the United States. — Thompson v. Riggs, 5 Wallace, 663. 

Execution. — See Cauirornia, 1; Equity, 1; 
Forreirure. — See ConpitTi0on; Prize, 5-7. 


Fraups, STATUTE OF. 

A contract to pay for the right to use a patented article on a certain boat for 
twelve years, if the boat should last so long, is within the Statute of Frauds, as 
an agreement not to be performed within a year. — Packet Co. v. Sickles, 5 Wal- 
lace, 580 

See JUDGMENT, 3. 

Freicut.—See Sur. 
Herr. — See 
HussBanp anp Wire.— See Desp, 2. 
— See DrEscenr. 


INDIANS. 


1. The National Government still recognizes the tribal organization of the 
Shawnee, Wea, and Miami Indians, and therefore the State of Kansas cannot 
tax lands held in severalty by members of those tribes under patents issued to 
them in accordance with the Act of March 3, 1859, § 11. — The Kansas Indians, 
5 Wallace, 737. 

2. A provision in an Indian treaty exempting the lands of the Indians from 
‘levy, sale, and forfeiture,” extends to levy and sale by county officers, for non- 
payment of taxes. — Jb. 
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8. A tribe of Indians sold their lands to a private individual, possession to be 
given of them at the end of five years. Held, that the lands were not liable to 
State taxation before the end of the five years, though the statute laying the tax 
provided that ‘‘no sale for the purpose of collecting the tax shall in any manner 
affect the right of the Indians to occupy the land.” — The New York Indians, 
5 Wallace, 761. 

INFORMER. 


Under the Act of Aug. 6, 1861, a district attorney brought a libel of informa- 
tion against property as used for insurrectionary purposes ; after issue had been 
joined, and proof had been furnished by other parties, A. for the first time appeared 
and petitioned to be admitted as informer. Held, that he was not entitled to 
share as informer under the act. — Francis v. United States, 5 Wallace, 338. 


IngunctTion. — See Equity, 2. 


INSURANCE 


The title to a church building was vested in five trustees. One of the trustees 
to whom the church was indebted insured the building, with the assent of his 
co-trustees, in his own name, the amount of the policy being payable, in case of 
loss, to a creditor of his own. He paid the policy out of his own funds, but on 
account of the church. The agent of the insurance company who procured the 
insurance was one of his co-trustees. A loss having occurred, held, that the 
creditor could recover the amount of the policy from the insurance company 
(Miter, J., dissenting). — Insurance Co. v. Chase, 5 Wallace, 509. 


InTERNAL REVENUE. 

Gas-works in a city were vested in trustees, in trust to manufacture gas, sup- 
ply the city at half the price paid by private individuals, and apply the surplus 
rents and profits in paying off the principal and interest of loans advanced to 
the gas-works, which the city had guaranteed. The trustees were elected by the 
city. The Act of July 1, 1862, §§ 73, 75, provides, that gas made and sold shall be 
taxed, but that a tax shall not be imposed on gas made by a party “‘ not for sale, 
but for his own use.” Held, that the gas furnished to the city was taxable. — 
City of Philadelphia v. The Collector, 5 Wallace, 720. 

See JurIspIcTION, 3. 

InTeRNaTIONAL Law. —See BiockapE; ENemy Property; Prize. 

Iowa. —See Pusiic Lanps, 2. 


JUDGMENT. 


1. In an action on a judgment obtained in another State, a plea that the 
judgment was obtained by fraud is bad. — Christmas v. Russell, 5 Wallace, 
290. 

2. In an action in a State court by A. against a city for injury caused by the 
neglect to remove a sunken wreck in a harbor, judgment was for the defend- 
ants, on the ground that they were not bound to remove the wreck. A. then 
brought a libel in admiralty against the city, alleging that the city was bound to 
remove the wreck; that it had begun to do so, but, after loosening it from its 
bed, had negligently left it, by means whereof it was drifted further into the 
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channel, and that, in consequence of the negligence of the city, the injury 
occurred. Held, that the judgment in the first suit was an estoppel. — Goodrich 
v. The City, 5 Wallace, 566. 

3. In an action on a contract, the plaintiff offered in evidence the record of a 
former suit in which he had judgment, and extrinsic evidence that the cause of 
action in that suit was the same contract as was sued on in the present action, 
Held, that the defendant could show, that that contract was a parol one, 
though such a contract, if parol, would have been within the Statute of Frauds, 
— Packet Co. v. Sickles, 5 Wallace, 580. 

See Error, 1; Luwrrations, STaTuTE OF. 


JupictaL 


The Act of March 3, 1863, authorizing district courts ‘‘to issue writs of 
execution, or other final process, or to use such other powers and proceedings as 
might be in accordance with law, to enforce the judgments and decrees which 
they had rendered” prior to the Act of July 15, 1862, in cases jurisdiction of 
which was taken from them by said last-mentioned act, does not extend to the 
confirmation of a sale by a marshal on a decree of foreclosure. — Milwaukee 
R.R. Co. v. Soutter, 5 Wallace, 660. 


JURISDICTION. 


1. A bill to obtain satisfaction of a judgment for less than $2,000 out of a 
fund exceeding $2,000, alleged to have been fraudulently conveyed by one of 
the defendants to the other, was dismissed. Held, that the Supreme Court had 
no jurisdiction of an appeal. — Seaver v. Bigelows, 5 Wallace, 208. 

2. A., B., and C. were residents of New York; A. owned goods in Illinois. 
These godds he mortgaged to B. Subsequently, C., a creditor of A., without 
actual or constructive knowledge of the mortgage, attached these goods, and 
they were sold under execution in the attachment suit. B. then sued C. in a 
New York court for the proceeds. The court decided that the law of New York 
must govern the transaction; that the title to the property by that law passed to 
B., without possession of the goods, and gave judgment for him. Held, that the 
question of the effect of the proceedings in Illinois was necessarily passed upon 
by the court, that the decision was against the claim of C., under Art. IV. § 1 of 
the Constitution, and that, therefore, the Supreme Court had jurisdiction under 
the Judiciary Act, § 25 (NeLson and Swayne, JJ., dissenting). — Green v. Van 
Buskirk, 5 Wallace, 307. 

3. The Act of July 13, 1866, takes away the original jurisdiction of the cir- 
cuit courts in suits between citizens of the same State under the Internal Revenue 
Acts, and applies to suits pending at the passage of the act. — Insurance Oo. v. 
Ritchie, 5 Wallace, 541. 

See Appeat, 1-4; Court or Criams, 1; Equity; Error; Exceptions, 
Biz oF; JupiciaL Sate; SUPERSEDEAS. 


Lanps. —See Catrrornia; Conpition; Pusiic Lanps. 
Law or Nations.—See BiockapE; Enemy Property; Prize. 
Tenprr. — See Evipence, 2. 


eo 
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Power. — See Estate Tarr, 1; Municrpa, Corporation, 1; 
Trust, 1. 
License. —See BiockapE, 2; Conruicr oF FepERAL aND StTaTE AUTHOR- 
1. 
Lien. — See Suir, 2. 


Limitations, STATUTE OF. 


A State statute which provided that no action should be maintained on any 
judgment rendered without the State against any person, who, at the time the 
action on which such judgment was rendered was begun, was a resident of the 
State, in any case where the cause of action, if the suit had been brought in 
the State, would have been barred by the Statute of Limitations, held, uncon- 
stitutional, as conflicting with Art. IV. § 1 of the Constitution. — Christmas v. 
Russell, 5 Wallace, 290. 

See Estate Tarr, 2. 

Lovuistana. — See Error, 2. 
MANDAMUS. 

1. The provision in a statute that the council of a city ‘‘ may, if it believe that 
the public good and the best interests of the city require” it, levy a tax to pay a 
certain class of debtors, is mandatory, not permissive ; and a mandamus will be 
granted against the council, at the relation of a debtor of the specified class, to 
enforce the levying of a tax; and the respondents cannot object, that, if the tax 
is levied, other creditors will be entitled to share in its distribution. — City of 
Galena v. Amy, 5 Wallace, 705. 

2. Mandamus to a circuit court granted, reasons not given. — Ez parte Mil- 
waukee R.R. Co., 5 Wallace, 825. 

See Pusitic Lanps, 1; SUPERSEDES. 


Marrrep Woman. —See Deep, 2. 
MorrteaGce. —See Jurispiction, 2; Prizs, 5. 


Municipat Corporation. 


1. A State legislature passed two acts, one authorizing a city to issue bonds, 
if a majority of voters voted for it, to the amount of $150,000, to aid a railroad ; 
the second authorizing the city, if a majority of voters voted for it, to issue 
bonds to an unlimited amount. The first act was constitutional; the second was 
not. The city submitted to the voters, ‘‘ under and in accordance with” the 
second act, whether it should issue bonds to the amount of $150,000 to aid the 
railroad. The voters voted for it, and the bonds were issued. Subsequently, 
the legislature passed an act appointing a railroad commissioner as a city officer, 
and provided that he should redeem the bonds which had been issued to the 
railroad. Held, that, if the original issue was irregular, the subsequent statute 
ratified it, and made it valid. — Campbell v. Kenosha, 5 Wallace, 194. 

2. Bonds were issued by a county. The issue was in all respects regular, 
except that the vote under which they were issued was ordered by a county 
court, instead, as it should have been, by the Board of Supervisors. The county 
had, during nine years, levied a tax to pay the interest, and had paid the 
interest, on the bonds. Held, that the irregularity in ordering the vote was no 
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defence to the bonds in the hands of a bona fide holder for value. — Supervisors 
v. Schenck, 5 Wallace, 772. 


See Cauirornia, 1; InrerNaL Revenue; Manpamus, 1. 
NEGLIGENCE. — See DamMaGes; RatLroap. 
NeEGoTIABLE INsTRuUMENTS. —See anp Nores. 
NevutraL. —See Prize, 1. 
Notice. — See Deep, 3. 
Parpon. —See 3. 
Parties.— See Apprat, 5. 
PLEADING AND Practice.—See CounseL; Court or Ciams, 2; 
Exceptions, Bitt or; Jupiciat SALE; Prize, 8; SuPERSEDEAS. 
Presumption. —See 1. 
PRINCIPAL AND AGENT. —See Evipence, 1. 


Priority. 


A. brought a libel for damages caused by a collision against the proceeds in 
the registry of the sale of a vessel. B. subsequently libelled the proceeds for 
damages caused by the same collision, but he neither aided nor offered to aid in 
the litigation, till A. had obtained a decree. Held, that payment of B.’s claim 
must be postponed till A. had been paid in full.— Woodworth v. Insurance 
Co., 5 Wallace, 87. 

See Deep, 3. 

Prize. 


1. Semble that a neutral vessel captured as prize cannot object that the capture 
was made within neutral waters. — The Sir William Peel, 5 Wallace, 517. 

2. Goods described as ‘‘ men’s army Bluchers,” ‘‘ artillery boots,” and ‘‘ gov- 
ernment regulation gray blankets,” are contraband. — The Peterhoff, 5 Wal- 
lace, 28. 

3. A vessel was captured while carrying goods, some of which were contra- 
band and others not, to a neutral port, whence the goods were destined to be 
carried by inland conveyance to the enemy country. Held, that the contraband 
goods and the goods belonging to the owner of the contraband goods, were 
liable to condemnation, but that the other goods were not.— Jb. 

4. A neutral vessel was captured while carrying contraband goods ; the captain 
refused to bring his papers on board the captor’s vessel, on the ground that he 
was carrying the mail of his government, and he destroyed some papers at the 
moment of capture. Though the vessel was not liable to condemnation, the pay- 
ment of costs and expenses was made a condition of restitution. — Ib. 

5. Capture of a vessel as prize overrides a mortgage ; and the Act of March 
3, 1863, ‘‘to protect liens” does not apply to a vessel condemned as prize, 
though liable also to forfeiture under the Act of July 13, 1861. — The Hampton, 
5 Wallace, 372. 

6. Property libelled only in prize cannot be condemned for a violation of mu- 
nicipal law; and, if no violation of municipal law appears on the record, the 
Supreme Court will not remand the libel for amendment, but will dismiss it. — 
United States v. Weed, 5 Wallace, 62. 
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7. A remission by the Secretary of the Treasury of forfeiture, so far as in- 
curred under the Act of July 13, 1861, ‘* but not otherwise,” does not reach the 
case of a vessel and cargo captured while going from a rebel to a neutral port. 
— The Gray Jacket, 5 Wallace, 342. 

8. The allowance of invocation at the original hearing is irregular, but not in 
itself ground for reversal of a decree. — The Springbok, 5 Wallace, 1. 

See Appeal, 4, 5; ENemy Property. 


Pusiic Lanps. 


1. A mandamus to compel the issuing of a patent for land was refused, it not 
appearing that the relator was entitled to possession of the land, and another 
party being in possession ; whether a mandamus would ever be granted for such 
purpose, quere. — United States v. Commissioner, 5 Wallace, 563. 

2. The Act of May 15, 1856, granting lands to the State of Iowa does not 
include the alternate sections within five miles of any part of the Des Moines 
River. — Wolcott v. Des Moines Co., 5 Wallace, 681. 

See Catirornia; CONDITION. 


The A. railroad company allowed the B. railroad company to use its road. A 
passenger on a train of the A. company was injured by the negligence of the 


B. company. Held, that the A. company was liable. — Railroad Co. v. Barron, 
5 Wallace, 90. 


See DaMaGEs. 


REBELLION. —See BiockapE; Enemy Property; Prize. 
Res Apgupicata. —See JUDGMENT. 
ReEvENvE. —See INTERNAL REVENUE. 
Sate. —See Variance, 2, 3. 


SHIP. 


1. The consignees of goods having refused to pay freight until the goods had 
been placed in their store, the master stored the goods in a warehouse, subject 
to the order of the master, and gave notice to the consignees. Held, on a libel 
against the vessel for non-delivery of the goods to which the ship-owners pleaded 
non-payment of the freight, that the ship-owners were not liable for miscon- 
duct (subsequent to the storage) of the warehouseman, who was not before the 
court. — The Eddy, 5 Wallace, 481. 

2. A vessel was chartered for a voyage; the charter party provided that part 
of the freight should be paid by the charterer’s acceptance at six months from 
the sailing of the vessel, and the remainder by like bill at three months from the 
date of delivery, or in cash under discount, at the charterer’s option, ‘* The ship 
and her freight are bound to this venture.” The acceptance at six months from 
the sailing was dishonored, and the charterer was insolvent before the arrival of 
the vessel at the port of discharge. Held, that the ship-owner had a lien for 


that part of the freight to be paid by said acceptance, but not for the remainder. 
— The Bird of Paradise, 5 Wallace, 545. 
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Stare. — See Conriict or Feperat anp Strate Aurnoriry ; Estarr Tar, 1; 
Inp1ans, 1, 3; JupGMENT, 1; JuRispicrion, 2; LimiratTions, 


or; Trust, 2. 


SratuTe or Fraups.—See Fraups, STaTuTe oF. 
Statute or Liwirations. — See Limitations, STaTUTE OF. 


Srarures or THE UNITED SrarTEs. 


Sept. 24, 1789, § 14.—See Suprerse- 
DEAS. 

Sept. 24, 1789, § 22. —See Error, 1. 

Sept. 24, 1789, § 25.— See Jurispic- 
TION, 2. 

March 2, 1799, § 52. — See Customs, 2. 

March 38, 1803, § 2. —See Error, 2. 

March 1, 1823, § 21. —See Customs, 2. 

March 3, 1841, § 5. —See Customs, 3. 

March 3, 1851. — See Cauivornia, 6, 9. 


Aug. 6, 1861. — See Inrormer. 

July 1, 1862, §§ 73, 75. —See INTERNAL 
REVENUE. 

July 14, 1862, § 14. —See Customs, 1. 

March 3, 1863, § 8. — See Exceptions, 
or. 

March 3, 1863.— See Jupicran Sarg, 

March 3, 1863.— See Prize, 5. 

June 30, 1864.— See Conriict oF 
ERAL AND STATE AUTHORITY, 1. 


May 15, 1856. — See Pusiic Lanps, 2.| July 13, 1866. — See Conriicr oF 
March 3, 1859, § 11. — See Inprans, 1.| anp State Auruorirty, 1; 
July 13, 1861.—See 2;| JuRISDICTION, 3. 

Prize, 5, 7. 


SUPERSEDEAS. 


The Supreme Court can issue a supersedeas in a case before it on appeal; 
whether it can by mandamus compel the judge below to approve a bond and allow 
a supersedeas, quere. — Ex parte The Milwaukee R.R. Co., 5 Wallace, 188. 

Tait, Estate ry.—See Estate Tar. 
Tax.—See Conriicr or FrepreraL anp State AutHority; Inprans; In- 
TERNAL REVENUE; Manpamus, 1; Municrpat Corporation, 2. 


Trust. 

1. A testator in Connecticut devised real estate to an ecclesiastical society to 
its use and benefit, ‘‘ provided that said real estate be not ever hereafter sold or 
disposed of, but the same be leased or let, and the annual rents or profits thereof 
applied to the use and benefit of said society; and the letting, leasing, and 
managing of said estate to be under the management and direction of certain 
trustees, hereafter named by me, and their successors, to be appointed in manner 
as hereafter directed.” He then stated that it was his will that the first rents of 
the said estate should be applied by the trustees in a certain manner; and that 
in case the said society should ever be divided, the said estate should be not 
divided, but remain for ever to the said society, to the exclusion of those who 
should secede therefrom. He appointed trustees to superintend, direct, and 
manage the estate, with power to nominate successors ; and declared that no part 
of the said estate should be let for more than thirty years, and that the trustees 
and their successors should have power to lease, ‘‘ and do all other legal acts for 
the well ordering and management of said estate, under the limitation and re- 
strictions as herein is before expressed.” On the petition of the society and the 
trustees, the Legislature of Connecticut authorized the trustees and A. B., as 
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agent, to sell the estate, and invest the proceeds in other securities. The trus- 
tees and A. B. sold the land accordingly, and the purchaser took possession. 
The heirs of the testator brought ejectment against the purchaser for breach of 
condition. Held, that the proviso against sale was not a condition, but a regula- 
tion to guide the trustees, and that the defendant was entitled to a verdict (Davis, 
J., dissenting). — Stanley v. Colt, 5 Wallace, 119. 

2. The decision of a State court on a statute, that real estate held on certain 
trusts is not liable for the debts of the cestuis que trust will be followed by the 
Supreme Court. — Nichols v. Levy, 5 Wallace, 433. 

See AssIGNMENT; INSURANCE. 


Usage. — See Evipence, 2. 


VARIANCE. 


1. A declaration alleged that the consideration of a contract was $5,500, “in 
hand paid.” The proof was, that the consideration was a sight-draft, which was 
paid. Held, no variance. — Nash v. Towne, 5 Wallace, 689. 

2. A declaration contained a special count for non-delivery of certain goods 
sold by the defendant under a contract to the plaintiff, and also the common 
counts. Held, that evidence was admissible to show, that, after the contract, the 
defendant had sold and delivered the goods to a third party. — Jb. 

3. In an action of assumpsit, the declaration alleged that the defendants, on 
Feb. 5, sold to the plaintiff flour, then at N., and agreed that they would, 
on the request of the plaintiff, after navigation at N. should open in the 
spring, and a reasonable time before the 31st of May, provide a steamer on 
which to ship said flour and ship the same to the plaintiff, and deliver the same 
on such steamer at N., free of charge to the plaintiff. N. was on Lake Michi-. 
gan, on which navigation was closed during the winter. At the trial, the plain- 
tiff offered in evidence (1) a letter from the defendants, dated Feb. 5, in 
which they stated that they had sold the plaintiff flour ‘‘ free, on board steamer 
at N.,” and that they had the flour stored and insured; (2) a bill of sale for the 
flour. Held, that the evidence offered tended to prove the same contract which 
was declared on, and that its admission was no ground of exception. — Jb. 


Venpor AND Purcuaser OF Reat Estate. 


1. A contract for the purchase of land provided that the price should be paid 
in instalments, with interest till paid; that payment should be a condition prece- 
dent and time of the essence of the condition; that, in default of payment of the 
instalments or interest, the contract should be void at the option of the vendor, 
and the payments made should be forfeited to him. Default having been made, 
the vendor brought a bill to get possession of the property, and recovered pos- 
session of the property and the improvements. Held, that a bill by the purchaser 
to recover the money paid and the value of the improvements could not be main- 
tained. — Hansbrough v. Peck, 5 Wallace, 497. 

2. The court refused to decree a conveyance of land, the agreement to con- 
vey not being proved. — Lee v. Dodge, 5 Wallace, 808. 

War. —See Biockape; Enemy Property; Prize. 
Writ or Error. — See Error. 
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SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest, selections have been made 
from the following volumes of State Reports: 31 California; 1 and 2 
Coldwell (Tennessee); 33 Connecticut; 36 and 38 Illinois; 22 Iowa; 
40 Mississippi; 1 and 2 Nevada; 30 New Jersey Law (2 Vroom); 
53 Pennsylvania (P. F. Smith); 14 Richardson Law (South Caro- 
lina).] 

ACCEPTANCE. 

A check drawn to the order of plaintiffs upon the defendants was deposited in 
the Bank of Commerce, in the city of New York, and by that bank transmitted 
to the Ocean Bank, to be sent to defendants for payment. It was received by 
defendants Oct. 31, between 12 and 1, p.M., and retained by them till 12, m., 
the following day, when it was returned to the Ocean Bank, marked ‘* Not good.” 
On the following morning, about ten o’clock, the Ocean Bank returned the check 
to the Bank of Commerce, which immediately notified plaintiff of its dishonor, 
Held, the mere retention of the check by the defendants did not constitute an 
acceptance on their part. — Overman v. Hoboken City Bank, 30 N.J. 563. 

Action. — See Execution ; anp Wirz, 3. 
ApMINIsTRATOR. — See EXECUTORS AND ADMINISTRATORS. 
ApmiraLty. — See Prize. 

Acent. —See Principal AGENT. 
AGREEMENT. — See 


ALLUVION. 


In a case of marine alluvion caused by a purpresture, viz., the erecting of a 
wharf in a public harbor, the new-made land does not belong to the owner of the 
water front. In such case, such owner has no right of entry, even as against a 
stranger. — Dana v. Jackson Street Wharf Co., 31 Cal. 118. 


AmbBiGuous InstRUMENTS. — See Brits anp Norges, 4. 
AssiIGNEE. — See VENpoR’s Lien, 3, 4. 
AssIGNMENT. — See Conriict or Laws, 2; PartNersuHip, 1. 


ASSUMPSIT. 

A party employed another as attorney, promising to pay for his services what- 
ever said attorney might charge. He charged $5,000, and brought assumpsit 
for that sum. Held, that he could only recover what his services were worth, 
and that defendants were not estopped by their promise from disputing the 
charge. — Van Arman v. Byington, 38 Ill. 443. 


ATTACHMENT. — See EstopreL; Priority; Stamp, 4. 
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1. The defendant undertook gratuitously to bring money of the plaintiff’s from 
Nashville to Winchester. In the vicinity of Nashville, within a few steps of a 
crowd, defendant handed the money to a third party, who thereupon got upon 
a railroad train near by, together with the crowd, and shortly after found his 
pocket picked. Held, defendant was liable for gross negligence. — Colyar v. | 
Taylor, 1 Coldwell, 372. 

2. A dyer received from a customer goods to dye, and gave this ticket: ‘* H. 
J. Lance, dyer and scourer. . . . No goods delivered without return of this ticket. 
Good for one year. No. 672. Price, $1.50.” Held, that, after the year, he was 


only a depositary at most. Quere, if he was even that. — Lance v. Griner, 53 
Penn. St. 204. 


See Livery-SraBLe KEEPER; SaLE; WAREHOUSEMAN. 
Bank. — See NaTIonat Bank. 


BETTERMENT. 


An act of the legislature, which declares that, in ascertaining what is a just 
compensation to be paid to the owner of land taken for a railroad, the benefit 
which may result to the remaining land of the same parcel shall be set off in 
satisfaction or part satisfaction of the value of the particular land taken, is con- 
stitutional, under a provision that private property shall not be taken for public 
use without just compensation. — S. F., A., & S. R.R. Co. v. Caldwell, 31 Cal. 
367. 

Bits anv Notes. 


"1. The indorsee of a negotiable note, who has taken it before its maturity as 
collateral security for a pre-existing debt, without any express agreement, is a 
holder for valuable consideration, and holds it discharged of equities between the 
maker and payee. — Manning v. McClure, 36 Ill. 490. 

2. Defendant made a promissory note, payable to A. or bearer. The payee 
was fictitious, though without defendant’s knowledge. Held, that defendant was 
liable to a boné fide holder, and that the fact that the plaintiff received the note 
from one who held himself out as the agent of the payee, and indorsed the note in 
that capacity, was not enough to put the plaintiff on his inquiry as to the agent’s 
authority, as the title to the note passed by delivery. — Lane v. Krekle, 22 Iowa, 
399. : 

3. If a stranger to a promissory note indorses it at the time of its execution, 
he is a guarantor of the note. — Van Doren v. Tjadir, 1 Nev. 380. 

4. A bill, showing on its face that it was drawn in Memphis on parties in New 
Orleans, was headed ‘‘ Exchange for 3,000,” and the draft was expressed to be 
for ‘‘ three thousand,” followed by a blank. Held, that the bill should be pre- 
sumed to be for money, and of the kind current in said places; viz., dollars. — 
Williamson v. Smith, 1 Coldwell, 1. 

5. A note for money, payable ‘if Abraham Lincoln receives the electoral 
vote of the State of Illinois,” is, on its face, a bet on an election, and therefore 
void. — Guyman v. Burlingame, 36 Ill. 201. 

See Accerrance; CONFEDERATE Money, 4; InTEREST; LeGaL TENDER; 
Principal anD AGENT; Stamp, 1; VEeNpor’s Lien, 3, 4. 
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Bonp. — See Municipat Corporation, 1, 2; Stamp, 4. 
Bounpary. — See Evipence, 1. 


Brive. 

The right of free navigation of the large Western rivers is not inconsistent 
with the right of the State to build bridges across such rivers, provided such 
bridges do not essentially injure the navigation of such rivers. A bridge con- 
structed on an approved plan, at a proper place, and with a sufficient channel 
between the piers, is not a material obstruction to navigation, if the draw can be 
safely passed under ordinary circumstances, and if the structure is as good as 
can be obtained with the usual outlay. The provision of article 4 of the Ordi- 
nance of 1787, that the navigable waters leading into the Mississippi and St. 
Lawrence shall be common highways, and for ever free, &c., without any tax, 
&c., does not affect this conclusion, if said Ordinance be still in force. — Jil. R. 
Packet Co. v. Peoria Br. Ass., 38 Ill. 467. 


BurveEn or Proor. 

In an action to recover the value of intoxicating liquors lost by a common 
carrier, the plaintiff must show that he owned them with lawful intent; that is, 
that he did not hold them for the purpose of sale, in violation of law (Wriaut, 
J., dissenting). — Sommer v. Cate, 22 Iowa, 585. 


CaRRIER. 


1. Plaintiffs shipped with defendants, common carriers by water between N, 
and L., goods marked for S., a point beyond the defendants’ terminus, but on a 
railroad connecting -with it. The defendants gave a receipt for goods ‘* bound 
for 8.” There was a usage of the defendants, which was known to the plaintiffs, 
to make out a bill for the through freight, to be collected and receipted for by 
the railroad company at the place of delivery ; and, by a contract of defendants 
with the railroad company, through freight was carried at reduced rates, and the 
proceeds divided in certain proportions. Held, that, as there was no unexplained 
evidence that defendants held themselves out as carriers to S., and no express 
contract to carry to S., the contract of the defendants was performed by delivery 
to the railroad company at L. — Converse v. Norwich & N.Y. T. Co., 33 Conn, 
166. 

By the agreement between defendants and the railroad company, the latter 
built a wharf and depot at the terminus of defendants’ route, in L., for their com- 
mon use, defendants paying rent. Through freight received by defendants, 
arriving in the night, was deposited in a particular portion of the depot, and 
taken upon their cars by the railroad at their convenience. The plaintiffs’ goods 
were so deposited in the depot, Saturday night, and were burned, with the depot, 
Sunday afternoon, the railroad having done no act of acceptance meanwhile. 
Held, the goods had been delivered to the railroad company, and the defendants 
were not liable. — J6. 

2. Common carriers are only responsible to a passenger for the loss of a reason- 
able amount of luggage, including what is convenient and usual for the personal 
use of a traveller. —N. O. J. & G. R. R.R. v. Moore, 40 Miss. 39. 
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CuatTEL MortGaGe. — See Mortaace, 38. 
Curcx. —See ACCEPTANCE. 
— See DESERTION. 
Copicit. — See W111, 6. 

CoLLATERAL SEcuRITY. — See CONVERSION ; SPECIFIC PERFORMANCE, 2. 
CoMPENSATION. — See BETTERMENT; Eminent Domain. 
Compounp Inrerest. — See InTEREsT, 2. 

ConpiTion. —See Statutes, CONSTRUCTION OF, 1, 3, 4. 
ConpiTIoNnaL SaLe. — See MortGace, 1. 


CoNFEDERATE Money. 


1. The relation of the citizens of New Orleans, as enemies to the United 
States, was not changed when General Butler had occupied the city for two or 
three days. The municipal laws, in force at the time of the capture, remained in 
force, therefore, until changed by the order of the captor. Accordingly, a con- 
tract made there, at that time, in consideration of Confederate currency, and 
before the circulation of said currency had been forbidden by military order, was 
valid. — Murrell v. Jones, 40 Miss. 565. 

2. ‘*Cotton money,” Confederate currency, and Mississippi treasury notes, at 
a time when they constituted the circulating medium, were money, though depre- 
ciated below par; and assumpsit lies to recover their value from a banker who 
received them on special deposit, and who refused to deliver them to the depositor 
on demand (Harris, J., dissenting). — Green v. Sizer, 40 Miss. 530. See 
Maynard v. Newman, 1 Nev. 271. 

3. Executory contracts, made in the Confederacy during the war, on the con- 
sideration of Confederate money and Mississippi treasury notes, are valid, under 
the laws and Constitution of the United States. — Green v. Sizer, 40 Miss. 530; 
Murrell v. Jones, ib. 565; Trotter v. Trotter, ib. 704. 

In a case where a creditor received such notes under an agreement to 
credit them at par in part payment of a debt, on a condition which was not per- 
formed by the debtor, and then refused either so to credit the notes or to return 
them, held, that the creditor was chargeable with their par value. — Ib. 

4. Part payment of a pre-existing debt, in Confederate money, which was not 
entered as a credit on the note, held utterly void. — Wright v. Overall, 2 Cold- 
well, 336. 

5. Executors, administrators, and other trustees, are to be credited with in- 
vestments in Confederate and State bonds, &c., made during the war, under an 
act authorizing such investments on their part. — Trotter v. Trotter, 40 Miss. 
704. 

6. The defendant, a real-estate broker, received the purchase money of plain- 
tiff’s land in Confederate notes, which he kept, without giving notice to plaintiff 
that he had received them, until they became valueless. Neither fraud nor special 
damage was alleged. Held, that the measure of damages was the value of the 
currency when received by defendant, with interest. — Witsell v. Riggs, 14 Rich. 
S.C. 186. 

See Sreciric PerrorMance, 3. 
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CONFESSION. 


One of the plaintiffs in error, who were jointly indicted for larceny, made a 
confession under duress and threats of the officer who arrested him. Held, that 
’ so much of the confession as stated where the stolen property would be found 
might be given in evidence, in connection with proof that said property was found 
in the place indicated. The rest was inadmissible. — McGlothlin v. State, 2 Cold- 
well, 223. 


Conruict oF Laws. 

1. The plaintiffs brought suit in New York, to recover a debt from the de- 
fendants, and afterwards brought suit in New Jersey against the defendants, for 
the same cause of action ; pending which latter suit the plaintiffs obtained a judg- 
ment in New York. Held, the judgment operated as a merger of the original 
debt, and was well pleaded in bar of the latter suit.— Barnes v. Gibbs, 30 N.J. 
317. 

2. An assignment of real and personal property, made in the State of New 
York bya resident of that State, in which a preference is given to creditors of a 
certain class, but which is legal at the domicil of the assignor, cannot dispose of 
movable property in New Jersey ; such assignment being illegal and void, accord- 
ing to the New Jersey statute regulating assignments for the benefit of creditors, 
But a resident of the State of New York cannot be permitted to impeach the 
assignment in courts of New Jersey on this ground. — Moore v. Bonnell, 30 
N.J. 90. 

3. P., of Iowa, borrowed money of A., in Massachusetts, and gave his note 
for the amount, secured on land in Iowa. Said note was made payable in New 
j York, and stipulated for interest allowed by laws of Iowa, but not by those of 
New York or Massachusetts. Held, that, if the transaction was in good faith, 
and not intended as a mere cover for usury, the Iowa law should govern. — Ar- 
nold v. Potter, 22 Iowa, 194. 

4. A bond for payment of money, with twelve per cent interest, was given 
where such interest was lawful. Held, in a suit against a guarantor of the debt, 
that, after the principal became due, damages for the detention of the money 
should be computed at the same rate, in a State where such interest was not law- 
ful. — Adams v. Way, 33 Conn. 419. 

5. A statute which provides for the forfeiture of a portion of a usurious con- 
tract is not a penal statute, within the meaning of the rule that such statutes 
will not be enforced beyond the limits of the State enacting them. — Arnold v. 
Potter, 22 Iowa, 194. 

6. The plaintiff was injured while riding in the cars on the railroad of defend- 
ants, situate in New York, by the carelessness of defendants. Held, the action 
was well brought in New Jersey. — Ackerson v. Erie R. Co., 30 N.J. 309. 

See Fetony; Larceny; Limrrations, Stature oF, 5. 

ConsIDERATION. — See CoNFEDERATE Money, 1, 3,4; Contract, 2; Fravups, 
Statute or, 2; LeGat Tenper, 5. 


ConsTITUTIONAL Law. 


1. Granting the theory that, at the end of the war, the States lately in rebellion 
were held as conquered territory, it seems that the President of the United States 
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had power to appoint provisional governments, and such governments to estab- 
lish courts, but all subject to the restrictions of the Constitution of the United 
States. 

It seems (by Hanvy, C.J., dissenting), that, the creation of such govern- 
ments being only justifiable as an act of military necessity and in a state of war, 
constitutional restrictions do not apply. — Scott v. Billgerry, 40 Miss. 119. 

The Special Court of Equity, established by the provisional governor, has only 
the jurisdiction properly belonging to a court of equity to decree specific per- 
formance or rescission of contracts for cotton or other personal property, and 
this jurisdiction cannot be enlarged so as to conflict with the right to trial by 
jury, as declared in the Constitution. — Jb. ; Fulton v. Wodman, ib. 593. 

It seems (by Hanpy, C.J., dissenting), that said court has jurisdiction to 
decree specific performance or compensation in damages for all such contracts. 
—Ib. 

2. The provision in the Constitution of the United States, as well as of the 
State of Mississippi, requiring members of the legislature to take an oath to 
support the Constitution of the United States, is merely directory, and the 
failure to take such oath will not invalidate their action. — Hill v. Boyland, 40 
Miss. 618. 

3. A law for revenue, laying a distinctive tax on the business of foreign corpo- 
rations habitually doing business in this State, such business consisting of the 
transportation of goods in transitu from State to State, said tax being gradu- 
ated by. the weight of the goods and the number of the passengers carried, is an 
infringement of the clause of the Constitution of the United States giving to Con- 
gress the regulation of commerce between the several States. — Zrie R. Co. v. 
State of New Jersey, 30 N.J. 531. But see Ex parte Crandall, 1 Nev. 294. 

4. A tax on passengers leaving the State is not a duty on exports, within the 
meaning of the Constitution of the United States, and is constitutional. — Zz 
parte Crandall, 1 Nev. 294. 

5. The Act of 1861 (S.C.), commonly called the Stay Law, is constitutional 
and binding, so far as it relates to future contracts made and to be executed 
within the State. — Barry v. Iseman, 14 Rich. S.C. 129. (For construction of 
act, see also Jacobs v. Burrows, ib. 67.) 

An act of the legislature may be unconstitutional, so far as it affects contracts 
already made, and constitutional as to those to be made. — Ib. 

6. An act which postpones the return of writs and other process in actions ex 
contractu, and suspends the proceedings in such actions, not as an incidental 
result of a change in the system of judicature, but by the direct operation of the 
act, is void as to contracts existing when the act was passed, as impairing their 
obligation within the meaning of the Constitution (Moses, J., dissenting). — 
Wood v. Wood, 14 Rich. S.C. 148. Acc. Coffman v. Bank of Kentucky, 40 
Miss. 29. Contra, Farnsworth v. Vance (Hawkiys, J., dissenting), 2 Coldwell, 
108. 

7. An act reviving the jurisdiction of a superior court, so as to enable it to 
try persons for offences committed during a period when an inferior court had 
exclusive jurisdiction to try them, is not an ex post facto law (Moses, J., Le- 
SESNE and Jounson, C.C., dissenting). — State v. Sullivan, 14 Rich. S.C. 281. 

See Desertion; Dower; LeGat TenpER; Nationat Bank. 
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ConstiruTionaL Law, State. —See BetrerMent; Depication, 3; EMINENT 
Domatn ; Lecat TenpEr, 3; VENUE. 


ConstrucTIVE Fraup. — See Limrrations, STATUTE oF, 4. 


Conrract. 

1. Peres was hasson, preacher, and teacher in a synagogue, under an entire 
contract. But he kept a shop on Saturday, and his congregation dismissed him; 
whereupon he sued for his salary during the entire term. Held, that these facts, 
if proved, justified the dismissal; but that evidence of the testimony before the 
Church was not admissible, without the production of the witnesses. — Children 
of Israel v. Peres, 2 Coldwell, 620. 

2. During the raid of 1863 into Pennsylvania, defendant promised the plain- 
tiff, that, if he would aid defendant in throwing up fortifications around Pittsburgh, 
defendant would pay him. Plaintiff thereupon did so aid the defendant. Both 
parties were citizens. Held, that the fact. that the work was for the common 
defence did not make the promise nudum pactum.— Smith vy. McKenna, 58 
Penn. St. 151. 

See Assumpsir; CoNFEDERATE Money, 1, 3; Constirutionat Law, 5, 6; 
Dower; Fraups, Statute or, 3; Contract; Inrant; Save; Srat- 
UTES, CONSTRUCTION OF, 1, 2. 


CONVERSION. 
The pledge of a bond, and of collaterals as incident thereto, is not, per se, a 
conversion of the collaterals. If the principal bond and the collaterals are re- 
deemed by the obligee of the bond, before maturity, and before suit brought, and 
are in the hands of the obligee, ready to be restored upon the payment of the 
bond, the obligor has no cause for complaint. — Spelton v. French, 33 Conn. 489. 
See Principat AND AGENT, 2. 


Corporation. — See Statutes, CONSTRUCTION OF ; MunicrpaL CorPORATION. 


Courts or Unirep States. 

1. The District Court of the United States, for a district out of the State, is a 
domestic court, and its records may be proved by a copy, under the seal of the 
court, without further attestation. — Adams v. Way, 33 Conn. 419; Thomson v. 
County of Lee, 22 Iowa, 206. 

2. So in an action in a State court on a judgment of a circuit court in another 
State, the defences overruled by that judgment cannot be set up. — Thomson v. 
County of Lee, 22 Iowa, 206. 

Covenant. — See Dern, 4, 6. 
Crepitor. —See VoLuNTARY CONVEYANCE. 


CromnaL Law. 


In an action of crim. con., the defendant may be asked, on his cross-examina- 
tion, whether he had sexual intercourse with the wife before her marriage to the 
plaintiff (Van Dyke, J., dissenting). — Foulks v. Archer, 30 N.J. 58. 

See ConstiTuTIONAL Law, 7; EMBEZZLEMENT; EvipENce; Frtony; In- 
DICTMENT; JurY; StaveRY; VENUE; VeRpIcT, 2,3; Wirness. 
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Currency. — See ConrepERATE Money, 2; LeGcat Tenpek, 5. 
Curtesy. — See Huspanp anp WIFE, 2. 
Custom. — See Ramtroap, 2, 3, 7. 


DamaGes. 

1. Defendant borrowed certain bonds, promising to return the identical bonds 
within two years, which he failed to do. Held, that the measure of damages in 
assumpsit was the highest market value of the bonds between the breach and the 
trial. — Musgrave v. Beckendorff, 53 Penn. St. 310. 

2. In an action of contract against a railroad company, to recover the value 
of a passenger's luggage, lost through the negligence of the company, the measure 
of damages is the value of the luggage. Evidence of the amount expended to 
supply the immediate wants of the passenger, in consequence of the loss, is not 
admissible. — N. O. J. & G. N. R.R. v. Moore, 40 Miss. 39. See C. & Ch. Air 
Line R.R. Co. v. Marcus, 38 Till. 219. 

3. In an action on the case for the breach of a warranty of onion seed sold by 
defendant to the plaintiff, held, that the plaintiff was entitled to recover, as dam- 
ages, the amount paid for the seed, the value of his labor in preparing the ground 
for the seed, after deducting the benefit to the land, and the value of his labor in 
planting the seed, with interest on the several amounts. — Ferris v. Comstock, 
33 Conn. 513. 

4. In detinue, where fraud or wilful wrong is not alleged, the measure of 
damages is the value of the property at the time of detention, with interest to the 
time of trial. Jt seems, this principle is irrespective of the form of the remedy. 
— Whitfield v. Whitfield, 40 Miss. 352. 

5. In an action for a trespass to property, which cannot be repaired except at 
a cost greater than the value of the property, the value of the property is the 
measure of damages. — Harvey v. Sides S. M. Co., 1 Nev. 539. 

6. Exemplary damages may be given in an action of trespass, guare clausum 
fregit.— G. & CO. R.R. Co. v. Partlow, 14 Rich. 8.C. 237. 

7. Defendant in error sued the plaintiff to recover damages for injuries done 
him by the gross negligence of one of the plaintiff's servants. Held, that punitive 
damages might be given. —N. 0. J. & G. N. RR. Co. v. Bailey, 40 Miss. 395. 

8. On the trial of an action for slander, the plaintiff may introduce evidence 
of the wealth of the defendant, for the purpose of enhancing damages. — Barber 
v. Barber, 33 Conn. 335. 


9. So in an action for malicious prosecution. — Whitfield v. Westbrook, 40 
Miss. 311. 


10. In an action for personal injuries sustained by a passenger, through the 
negligence of a common carrier, the physical pain suffered by the plaintiff may 


be considered by the jury as an element in estimating damages. — Penn. R.R. Co. 
v. Allen, 53 Penn. St. 276. : 


See ConrEDERATE Money, 3, 6; Ramtroapv, 6; RECOUPMENT. 
— See WitNEss, 3. 


DEDICATION. 
1, The open, adverse user of land as a highway by the public, with the knowl- 
edge of the owner, for a time equal to the period of limitation for bringing actions 
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of ejectment, operates against the owner as a dedication. But stronger evidence 
is required in case of a neighborhood or timber road than in that of a thorough- 
fare. — Onstott v. Murray, 22 Towa, 457. 

2. A dedication of land to the public may be proved by matter in pais, with- 
out the presumption arising from lapse of time. If an intent to dedicate and an 
avceptance be shown, it is sufficient. And an acceptance may be shown by pub- 
lic user or by acts of public officers, as in repairing a road. It is none the less 
a dedication because there has been an agreement, and a consideration paid for 
it. — Rees v. Chicago, 38 Ill. 322. 

3. Municipal authorities cannot sell or divert to other uses land dedicated for 
a public square by the original owner; nor can the legislature constitutionally 
authorize such an act. The dedicator retains a sufficient interest in the land to 
maintain a bill for an injunction, in case of such an attempt. — Warren v. Lyons, 
22 Iowa, 351. 

_ See Pusuic Use. 


DEED. 


1. An infant conveyed land by deed, which was recorded. On coming of age, 
he executed a bond to convey said land to his grantee on the receipt of $1,700, 
indorsing upon the same a receipt for $1,000. Said bond was not recorded. He 
subsequently conveyed said land to a third person. Held, that, whether said 
bond were a ratification or a new sale, the later purchaser should be preferred. 
— Black vy. Hills, 36 Ill. 376. 

2. Plaintiff claimed title to land under a deed of gift from his father. De- 
fendants claimed under a will of the same party. Evidence was of a deed which 
had been acknowledged and registered, but no formal delivery was proved. The 
grantor had remained in possession of the land, paid the taxes, and leased part 
of it to the plaintiff, but had stated to various persons, at different times during 
his life, that the land belonged to his son. Held, that the deed was valid, and 
passed a good title to the plaintiff. — Corley v. Corley, 2 Coldwell, 520. 

3. If a deed bounds the land on a public highway, the presumption is that it 
passes the title to the middle of the highway; but if the deed commences at a 
corner on the side of the road, and the road is not afterwards referred to, but the 
courses and distances given will not bound the land on the highway, the pre- 
sumption does not arise. — Hoboken L. & I. Co. v. Kerrigan, 30 N.J. 13. 

4. The description in a deed of a lot of land as bounded a certain length on 
an eight-foot alley, and thence along a continuation of said alley or street, which 
alley and street, if opened, would have been on the land of the grantor, but 
which in fact were not opened or dedicated to public use, does not amount to a 
grant of a way, nor to a covenant that the grantee shall have a right of way 
along the alley or street referred to. — Hopkinson v. McKnight, 30 N.J. 422. 

5. The owner of land laid out for a public burial ground conveyed to the 
plaintiff a lot therein situate, by a deed which contained no reference to the 
alleys bounding the same, except that the plan on which they were marked was 
referred to. Held, the plaintiff took no interest in the alleys except a right of 
way. — Seymour v. Page, 33 Conn. 61. 

6. A contract to convey by ‘‘a good and sufficient deed of general warranty” 
is satisfied by a warranty deed without a covenant against incumbrances, although 
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the grantor has a wife living who does not release dower. Quere, whether an 
inchoate right of dower is an incumbrance. — Bostwick v. Williams, 36 Ill. 65. 

See Equiry, 1; Huspanp anp Wire, 2; Marrrep Woman; Priority; 
Pusuic Use; Tax Tire. 


DELIVERY. 


1. In an action of assumpsit for the value of goods sold, evidence was that 
they were forwarded, together with a note for their value, which it had been 
agreed defendants should sign and return. Defendants, as evidence of payment, 
proved that they had signed said note, and put it in the post-office, addressed to 
the plaintiff, and now produced said note with their name erased, but with no 
other mark of payment upon it. Defendants and plaintiff lived in different towns. 
The judge instructed the jury that the law presumed that said note had been re- 
ceived by the plaintiff by due course of mail. Held erroneous, though said 
facts might be evidence sufficient to satisfy the jury.— Tanner v. Hughes, 53 
Penn. St. 289. 

2. J. sold his whole cotton crop to plaintiff at $2.60 per hundred pounds, to 
be delivered at the gin of a party named, payment to be made at the gin weights, 
when the quantity was ascertained there, partly in money, partly in a debt due 
plaintiff from J. The whole crop amounted to seven bales, of which five had been 
ginned, baled, and some of them marked with plaintiff's initials. Held, that, as 
fast as the cotton was delivered at the gin and weighed, the property passed to 
plaintiff as against the vendor's creditors, the owner of the gin being made the 
agent of the plaintiff to receive and weigh by the contract. — Bush v. Barfield, 
1 Coldwell, 92. 

3. The plaintiff claimed possession of cattle under a mortgage. The mort- 
gagor had gone with plaintiff in sight of a part of the droves, and said, ‘‘ Here 
they are; I deliver them;” and thereupon discharged his herdsman, who was 
immediately employed by plaintiff. Held, no sufficient delivery as against credi- 
tors of mortgagor. — Doak v. Brubaker, 1 Nev. 218. 

See Carrier, 1; DeEp, 2; Fraups, Stature or, 3; Rartroap, 3, 4. 

Deposir. — See CoNFEDERATE Money, 2. 
Depositary. — See 2; SALE. 


DESERTION. 


The Act of Congress of March 3, 1865, imposes forfeiture of rights of citizen- 
ship as an additional penalty for desertion. Defendant below was judge of an 
election held Oct. 10, 1865, and refused plaintiff's vote, on the ground that plain- 
tiff was a deserter. Jt seems, by the court, that, desertion being a continuing 
offence, said act is not ex post facto as to parties who had deserted before the 
passage of the act (Woopwarp, C.J., contra). It seems, that said act is not an 
attempt to regulate suffrage in a State, although the Constitution of said State 
allows only citizens of the United States to vote. Held, that, construing this 
act with the others in pari materia, the penalty was not intended to be imposed 
until after conviction before an authorized tribunal, and that a board of election 
officers was not such a tribunal. The proper court was a court-martial (Reap 
and AGNEW, JJ., dissenting). — Huber v. Reily, 53 Penn. St. 112. 
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Dertinve. —See Damages, 4. 
Devise. —See WiLL. 
DissEtstn. —See Limirations, STaTUTE oF, 2. 
Divorce. —See Husspanp anp Wirr, 2. 


Dower. 

Dower is not a matter of marriage contract, and a wife’s right to dower, 
living the husband, is not a vested right. It is competent for the legislature to 
modify the law as to said right, so that the changes shall take effect in cases 
where the parties were married, and seisin had of the land before the passage 
of the act, if the husband was alive at that time. — Magee v. Young, 40 Miss. 


164. But see Rose v. Sanderson, 38 Ill. 247, citing Russell v. Rumsey, 35 Ill. 
362, contra. 


See Drzp, 6. 
Duress. —See ConFrEssIoNn. 
Dyer. —See 2. 


EASEMENT. 

Plaintiff granted a right of way to the defendant, running through plaintiff's 
land, and intersecting the highway. Held, that, in the absence of evidence show- 
ing a different intent, the erection of gates continuing the line of the plaintiff's 
fence on the highway was not an unjustifiable obstruction of said right of way 
which the defendant might lawfully abate. — Houpes v. Alderson, 22 Lowa, 160. 

See Pusiic User. 

EsectMent. —See Fraups, Stature or, 1. 
Emancipation. — See SLAVERY. 


EMBEZZLEMENT. 

An agent drew telegraphic checks on his principals, payable to his broker, 
and the checks were paid. He obtained the money in his capacity as agent, 
though in a manner in which he was not authorized by his agency to receive it, 
and converted the same to his own use, with intent to steal or embezzle it. Held, 
the money was received ‘‘ in the course of his employment” as agent, and that 
he could be convicted of embezzlement. — Ex parte Hedley, 31 Cal. 108. 


Emmnent Domain. 

That clause in the State Constitution which provides that private property 
shall not be taken for public use without just compensation, does not prohibit the 
legislature from authorizing private lands to be entered on and taken possession 
of for public use, while proceedings for condemnation are pending, and before the 
compensation is paid, upon security being given for the payment of the damages 
when ascertained. — Fox v. W. P. R.R. Co., 31 Cal. 538. 


Enemy. —See ConrepERATE Money, 1. 
Equity. 


1. C. fraudulently obtained a deed of S., conveying lands in Michigan, and 
had said deed recorded in said State. C. then granted said lands to third par- 
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ties. Held, that, even under this fraud, courts of another State could not under- 
take to pronounce these recorded deeds nullities. But the parties being before 
the court, and there being no attempt to prove that the last-mentioned grantees 
were purchasers for a valuable consideration, the court could compel said grantees 
to execute to S. a release of all claim acquired through the deed from him, under 
penalty of attachment for contempt. If said grantees should go beyond the 
jurisdiction, the court could appoint a special commissioner to make the convey- 
ance in their stead. — Cooley v. Scarlett, 38 Ill. 316. 

2. The complainants’ guardian purchased land jn his own name with their 
money. He was afterwards declared a bankrupt, and said land was sold to third 
parties, and by them conveyed by deed of quitclaim to the defendant. Defend- 
ant was intimate with said guardian at the time of the purchase by the latter. 
Held, that, in view of such intimacy and the nature of the deed, enough ap- 
peared to charge the defendant with constructive notice of the trust attached to 
the property. — Lowry v. Brown, 1 Coldwell, 456. 

See Fraup, 1; Iysuncrion; Limitation, Statute or, 4; MortGaGe, 3; 
Sreciric PerrormMance; Tax TitLe; 5 


Equity, Specia Court or. —See ConstituTionaL Law, 1 


EstToprPe.. 


The declaration of a garnishee in attachment, that he owed the defendant a 
certain sum of money, upon which the plaintiff did not otherwise act than to 
commence the proceeding in attachment, does not estop the garnishee, on the 
trial, from proving that he was not indebted to the defendant when the attach- 
ment issued. — Phillipsburgh Bank v. Fulmer, 30 N.J. 52. 

See Conriicr or Laws, 1, 2; Courts or Unirep States, 2; Insur- 
ANCE, 1. 

EvIvENCce. 


1. In an issue as to the location of a boundary line of land, declarations of 
deceased persons, made ante litem motam, are competent evidence. — McCloud 
v. ges 2 Coldwell, 163. 

. In an action of tort against a railroad company for killing cattle on their 
es by collision, evidence of negligence in the running of other trains than the 
one causing the death is not admissible to show negligence at the time of the 
alleged trespass. — Miss. C. R.R. Co. v. Miller, 40 Miss. 45. See S. R.R. Co. 
v. Kendrick, ib. 374. 

3. In a criminal prosecution, it was sought to sustain the character of the 
Government witness, which had been impeached, by showing by other witnesses 
that his testimony was true. Held, that this was not rebutting evidence, and 
was inadmissible. — State v. Parish, 22 Iowa, 284. 

See Contract, 1; Law; Damaces, 8, 9, 10; Hignway; 
DICTMENT; Lunacy; MarriaGE; Municipat Corporation, 3; Proximate 
Cause; WITNEsS. 

EXEcurTION. 

A judgment creditor, who has received partial payments on his judgment, is 
not liable to an action by reason of issuing an execution for a larger amount than 
the balance due him, unless it appear that he knew the amount claimed by him 
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was excessive, and his motive was to oppress the defendant. — Hall v. Leaming, 
30 N. J. 321. 


See Partnersuip, 2. 


Executor aND ADMINISTRATOR. 

Debts not barred at the time of the qualification of the personal representa- 
tive may be paid by him after the general Statute of Limitations has run. It is 
otherwise as to debts barred previous to said time. — Byrd v. Wales, 40 Miss, 
711; Trotter v. Trotter, ib. 704. 

See ConrepERATE Money, 5; Fraup, 1; Husspanp anp Wire, 4; JupI- 
SaLte; Witt, 5. 

Exempiary DamaGes.— See Damaces, 6, 7. 
Ex Post Facro Law. — See ConstirutionaL Law, 7; Desertion. 


FELony. 


One who in another State incites and procures another to enter this State and 
commit a felony, is not guilty of any offence punishable by the laws of this State. 
— State v. Wyckoff, 30 N.J. 65. 

See Verpict, 2, 3. 

FIxtTure. 

The owner of land subject to a mortgage hired boilers of the plaintiff, and 
attached them to a mill on said land, under an agreement that plaintiff might 
remove them when he pleased. Held, that the boilers had not been annexed to 
the freehold, but that the plaintiff could maintain trover against the mortgagee 
for their conversion. — Hill vy. Sewald, 53 Penn. St. 271. 


ForeigN JupGMent.—See Conruicr or Laws, 1; Courts or UNITED 
STaTEs. 


Fravup. 

1. C., to induce M. to exchange lands with him, represented that his farm was 
well timbered, worth a good deal, and was assessed for taxation at $15 an acre. 
Deeds were accordingly interchanged. Said farm was a hundred miles distant 
from the place of exchange, and had never been seen by M. All of said repre- 
sentations were false. Held, that there was sufficient ground to rescind the bar- 
gain. — Cox v. Montgomery, 36 Ill. 396. 

2. In an action against defendant for fraudulent conduct as administrator in 
inducing plaintiff to defer filing his claim until the same was barred by the 
Statute of Limitations, it was alleged that defendant fraudulently pretended that 
he would consent to the allowance of the claim, and promised that he would 
secure to plaintiff a deed conveying land in payment, which defendant wilfully 
neglected to do; and that plaintiff had no knowledge of said neglect until admin- 
istration of the estate was closed. Held, that the facts averred did not show such 
a misrepresentation of facts as constituted a case of fraud. —Hazlett v. Burge, 
22 Iowa, 535. 

See Equity, 1; Limrrations, Statute or, 4. 


Fraups, STATUTE OF. 


1. Defendant in ¢jectment proved a parol sale to him from the plaintiff, the 
precise terms of the same, the precise subject, its boundaries and quantity, and 
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that possession was delivered in pursuance of the sale, and valuable improve- 
ments made with the assent of the plaintiff. Held, that this was sufficient 
evidence to take the case out of the Statute of Frauds. — McGibbeny v. Burmas- 
ter, 53 Penn. St. 332. 

2. Land was conveyed by a deed, in which the premises were described by 
metes and bounds. The parties afterwards, differing as to the quantity of the 
land, agreed by parol that the tract should be surveyed, and that, if there was an 
excess over an amount named, the vendee should pay for it at the rate of the 
sale, and that, if there was less than that amount, the vendor should refund at 
the same rate. Held, that this was not a sale of lands within the Statute of 
Frauds, and that the promises were sufficient considerations for each other. — 
Seward v. Mitchell, 1 Coldwell, 87. 

8. An executory contract to deliver a thing which, in substance, exists at the 
time the contract is made, and requires only a slight alteration of its form, is 
not a contract for work and materials, but a sale, and within the Statute of 
Frauds. — Finney v. Apgar, 30 N.J. 266. 

An acceptance taking the case out of the Statute of Frauds is not proved 
by showing a deposit of the articles furnished in a public highway, at a point 
designated by the purchaser, and a notification to him of the fact of such de- 
posit, and a promise on his part of payment. — Jb. 

GaRNISHEE. —See Estorret; Prize. 
Guarantor. —See anp Notes, 3; Conruicr or Laws, 4. 


Hicuway. 


In an action for injury caused by defect in highway, plaintiff put in evidence 
that sidewalk was covered with ice of a dangerous character for four days. De- 
fendants offered evidence, that, during the whole of said time, a number of per- 
sons passed to and fro over the place in question without any inconvenience, to 
show that said place was not dangerous. Held, that the evidence should have 
been admitted for that purpose as well as others (Hinman, C.J., dissenting). — 
Calkins v. City of Hartford, 33 Conn. 57. 

See Depication, 2; Deep, 3. 


Husspanp aND WIFE. 


1. By statute, no sale, &., of the wife’s separate property could be made 
unless by ‘‘ an instrument in writing signed by the husband and wife.” Held, that 
a power of attorney from wife to husband, which was not signed by him, and a sale 
in pursuance of the power, were void. — Dow v. Gould & Curry S. M. Co., 
31 Cal. 629. 

2. The plaintiff, a feme covert, gave her husband a power of attorney to sell 
her land in Tennessee, which he did. By the law of Tennessee, the husband 
must join in the wife’s deed to make a valid conveyance of her land. The plain- 
tiff afterwards obtained a divorce a vinculo for desertion. Held, that the hus- 
band’s deed was invalid to affect her rights, but that his right of curtesy initiate 
was not defeated by the divorce, and passed to the grantee. — Gillespie v. Wor- 
ford, 2 Coldwell, 632. 

8. After suit brought by husband and wife for an injury to the interest of the 
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latter in land, and before judgment, the wife died. Held, the husband could not 
proceed alone in the suit. — Buck v. Goodrich, 33 Conn. 37. 

4. A husband made an absolute gift to his wife of money, which was always 
thereafter treated as hers by both parties. After his death, his administrator 
claimed to retain said money as part of the assets of the estate. Held, the wife 
could maintain assumpsit for money had and received against him personally, — 
Underhill v. Morgan, 33 Conn. 105, 

5. A husband and wife, having no children, were injured at the same time by 
the negligence of a railroad company, and both died, but the husband a little 
before the wife. Held, that the right to damages, given in such cases by statute, 
vested absolutely in the wife, and went to her heirs, and not to the heirs of her 
husband. — Waldo v. Goodsell, 33 Conn. 432. 

See Witness, 1, 2. 


Contract. 

1. Defendant, in consideration of the plaintiff’s instructing him in the art of 
making platform scales, agreed to pay $50 for each and every of said scales 
which he should thereafter make for any person other than plaintiff. Defend- 
ant, on leaving his employment, made scales for others than plaintiff, who brought 
a bill for an account. Held, that this was a contract in general restraint of trade, 
and void. — Keeler v. Taylor, 53 Penn. St. 467. 

2. K. agreed with P. & D., on Sunday, to exchange salt for cotton. The 
salt was delivered the same day, but the cotton was not. On a subsequent day, 
P. & D. gave their note for said cotton. Held, that, the original contract being 
void, the note was also void. — Kountz v. Price, 40 Miss. 341. 

3. S. sued W. for the value of a gun, sold by S. with knowledge that it was 
purchased for the rebel service in the late war. Held, the contract was void. — 
Wood v. Stone, 2 Coldwell, 369. 

See Burts anv Nores, 5. 


Impyiep Trust. — See Equiry, 2; Lrmrrations, Stature or, 4. 
IncuMBRANCEs. — See Deep, 6. 


INDICTMENT. 


1. Under an indictment charging that the deceased came to his death by 
‘bricks and stones, cast and thrown” by the prisoners, proof that he came to 
his death by means of bricks or stones cast, or by kicking and stamping, will 
be sufficient. — State v. Jenkins, 14 Rich. S.C. 215. 

2. An indictment for obtaining goods under false pretences will not be sup- 
ported by proof that defendant fraudulently passed counterfeit bank-notes in 
payment of a purchase, the said act being a distinct felony of a different grade. 
Check v. The State, 1 Coldwell, 172. 

See SLavery. 

InranT. 


A contract of sale with an infant, executed by delivery to him, and payment 
by him of the price, may be rescinded by the infant, and an action may be brought 
for the purchase-money, provided he restores the article substantially uninjured. 
— Riley v. Mallory, 33 Conn. 201. 

See Deep, 1. 


4 
f 
q 


SELECTED DIGEST OF STATE REPORTS. 


INJUNCTION. 


Bleating of calves kept at a slaughter-house held to be a nuisance against 
which an injunction should be granted. — Bishop v. Banks, 33 Conn. 118. 
See DepicaTion, 3. 


Insanity. —See Lunacy. 


INSURANCE. 


1. Suit was brought on a policy of insurance containing a proviso, that, in case 
the assured should have existing, during the continuance of said policy, any other 
insurance against loss by fire on the property thereby insured, and not consented 
to by this company in writing, and indorsed on said policy, then said policy should 
be void. The goods insured were described as in a certain store. Other poli- 
cies were taken out on the goods while in said store, which were mentioned to 
the agent of first insurers, but not indorsed by him on the policy. Said goods 
were afterwards moved by consent of said agent to another store. which consent 
was indorsed on the policy. The other insurers did not consent. The goods 
were burned... Held, that the other policies having been avoided before loss by 
the removal, and the failure to indorse said other policies on the policy sued 
upon being the fault of the insurer’s agent, insurers were liable. Nor could 
they set up, that, under their charter, only the president and secretary could 
consent to the removal above mentioned. Their agent having received the 
premium, he would be presumed to have power to do so.— N. E. Fire & M. 
Ins. Co. v. Schettler, 38 Ill. 166. 

2. A policy of insurance on a patent-leather manufactory allowed not more than. 
five barrels of benzole to be kept in a small shed detached from all the other 
buildings, and nowhere else. Benzole is necessary in making patent leather, 
and it was carried into the factory in an open tin bucket, as it was needed. The: 
benzole in the bucket took fire, and the factory was burned. Held, that the 
insurance company, knowing the business of the insured, were bound to know 
that benzole was used in it, and, having made provision as to the benzole stored 
in bulk, they must be presumed to have contemplated its use in the factory. 
Such use, therefore, was not a keeping of benzole within the prohibition of the 
policy (Tuompson, J., dissenting). — Citizens’ Ins. Co. v. McLaughlin, 53 Penn. 
St. 485. 


INTEREST. 


1. A contract that interest falling due from time to time shall be turned into 
principal, and bear interest if not paid when due, is not usurious or otherwise 
contrary to public policy. — Hale v. Hale, 1 Coldwell, 233. 

2. A contract to pay compound interest cannot be enforced at common law. 
— Cox v. Smith, 1 Nev. 161. 

3. A note was made payable at a given day, with interest at the rate of six 
per cent a month until paid. Held, that it continued to draw interest at the 
same rate after maturity. —Jb. See McLane v. Abrams, 2 ib. 199. 

See Conruict or Laws, 4; Starures, ConsTruction or, 1. 


JUDGMENT. — See LeGaL TENDER, 7. 
I. 33 


— 
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JupiciaL SALE. 


An administrator sold land under a decree which was afterwards reversed, 
Held, that the title of the purchaser at said sale was not affected. — Goudy v. 
Hall, 36 Ill. 313. 


Jurispiction.— See Conriict or Laws, 6; ConstrruTionaL Law, 1; 
Fevony; Larceny; Siavery, 2. 


JuRY. 
In capital cases, the jury are not judges of the law as well as of the facts, 
It is their duty to receive the law as it is laid down to them by the court. — 
State v. Drawdy, 14 Rich. S.C. 87. 


LaRCENY. 

The possession in that State, by a thief, of property stolen in another State, 
does not constitute the crime of larceny in New Jersey. — State v. LeBlanch, 
80 N.J. 82. Contra State v. Cummings, 33 Conn. 260. 

See Frtony. 


Law or Nations. —See ConFEDERATE Mounr, 
Lease. — See VeEnpDor's Lien, 2. 
Legacy. —See WILL. 


LeGat TENDER. 


1. The national Government has the right to issue treasury notes and make 
them legal tender, but as incident to its general powers, not under the special 
power to coin money. — Maynard v. Newman, 1 Nev. 271; Milliken v. Sloat, ib. 
573; Burling v. Goodman, ib. 314. 

2. A State law that, in an action on a contract for the payment of money, 
made payable in a specified kind of money or currency, judgment shall be for the 
kind of money or currency specified, and execution shall be satisfied only in said 
kind of money or currency, is in conflict with the Legal Tender Law, and void 
(Lewis, C.J., dissenting). — Milliken v. Sloat, 1 Nev. 573; Mitchell v. Brom- 
berger, ib. 604; Hastings v. Burning Moscow Co., 2 Nev. 93, 100; Sholes v. 
Stead, ib. 107; Hastings v. Johnson, ib. 190. 

3. An act providing that members of the legislature should be paid in gold, 
but leaving the amount of the compensation the same as when gold was the only 
legal tender, is not an act increasing the compensation of the members for which, 
under the State Constitution, a two-thirds vote is necessary. — People v. Beveridge, 
38 Ill. 307. 

4, S. made a note secured by a mortgage, which was duly recorded. A supple- 
ment was afterwards added to pay the face of the note in gold, which was not 
recorded. Held, that the mortgage could be enforced for the amount in gold as 
against subsequent incumbrancers whose lien attached after the latter promise 
was made (Sawyer, J., dissenting). — Poett v. Stearns, 31 Cal. 78. 

A court cannot say judicially that one kind of money made a legal tender is 
of greater or less value than another; nor can evidence be received to prove 
a difference. — Jb. 
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5. A loan of $1,500 in gold is a sufficient consideration for a promise to pay 
$2,500 in paper currency, when the values of gold and paper are in that ratio. 
— Cox v. Smith, 1 Nev. 161. 

6. Defendant made a written promise to pay $2,500 in gold on a day certain, 
with interest; and, if said sum and interest were not paid when due in coin as 
aforesaid, then the promisee should have judgment in a sum which, in the legal 
tender notes of the United States, should in amount equal the market value of 
the whole of said sum of gold coin at the date of said judgment. Held, that as 
the obligation to pay $2,500 was a debt, and could have been satisfied in legal 
tender notes on the day it fell due, a new penalty could not be enforced, and 
judgment was for $2,500 and interest. — Hastings v. Johnson, 2 Nev. 190. 

7. A judgment for a tax is a debt within the meaning of the Legal Tender 
Law, and may be satisfied with paper, although the tax was made payable in 
gold. — Rhodes v. O’ Farrell, 2 Nev. 60. 

It seems (by Beatry, J.), taxes payable in money are debts (Brosnan, J., 
dissenting). — 1b. 

It seems the State may impose stamp or license duties, and not part with 
the stamps or licenses until the gold is paid. — Jb. 

8. W. made a note for $150 and interest, payable in gold. Held, that judg- 
ment could only be for the number of dollars expressed on the face of the note 
and interest. — Whetstone v. Colley, 36 Ill. 328. 


Lex Loci. —See Conruicr or Laws. 


LICENSE. 

M., the owner of certain land, in consideration of $200, granted to F. by 
deed the right to go on any part of said land for the purpose of digging, &c., 
to find oil, &., and of taking the same out of the earth. Also the exclusive 
use of one acre around each pit. F. covenanted, on his part, to use all reasona- 
ble efforts to find oil, &., and, if he succeeded, to give one-third of all the oil 
that was taken out of the earth on the premises to M. M. subsequently con- 
veyed said land to H. H. and F., four days after this, agreed by deed that a 
certain strip of said land should be excepted from the operation of the former 
grant to F., confirming his rights as to the residue. It was further agreed that 
F. might assign and transfer his rights in whole or in part. Held, that this was 
not a conveyance of title to all the oil, but that only so much was sold as should be 
raised, the consideration being measured by the amount taken from the ground ; 
that it was not a lease, but that it was a grant of an incorporeal hereditament in 
fee, viz., a license coupled with an interest, and therefore not revocable at the 
pleasure of the grantor; that the interest of F., which would have otherwise 
been indivisible, was made divisible by the terms of the grants; that said inter- 
est, which at law would have been held in common with the grantors, was made 
by the parties exclusive in F., his heirs and assigns, within the designated lines ; 
and that the grantor had no mining rights within said lines until F., or those 
claiming under him, had forfeited their rights by breaches of their covenants. 
— Funk v. Haldeman, 53 Penn. St. 229. 

See Liquor Law. 


Lien. —See Livery Keeper; 2; Venpor’s Lien; 
WaAREHOUSEMAN. 
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Lrurrations, STATUTE OF. 


1. The defendant in ejectment relied on the Statute of Limitations. Eyvi- 
dence was of the building of a cabin and marking of corners and lines, and that 
defendant occupied the land in the summer time to herd cattle, and during that 
time cultivated a patch there. The cabin was also occupied by hunters and others 
who helped to build it. The defendant abandoned the land during the rest of 
the year. Held, that no sufficient continuous and exclusive possession was 
shown to support the plea. — Wheeler v. Winn, 53 Penn. St. 122. 

2. The widow of a disseisor cannot tack her own adverse possession to that 
of her husband so as to obtain a title by disseisin. — Marr y. Gilliam, 1 Cold- 
well, 488. 

3. The second section of the Act of 1787, for the limitation of suits respect- 
ing title to lands, does not begin to run against a reversioner or remainder-man 
until after the estate for life is terminated. — Pinckney v. Burrage, 30 N.J. 21. 

4. A testator bequeathed a residue to G., in trust for minors as an accumu- 
lating fund, to be paid them at their majorities. In settling the estate, it was 
necessary to raise money, and the administrator R. sold certain shares at their 
inventoried and market value, and credited the estate with the proceeds. G. re- 
ceived the residuary portion of the estate December, 1842, knowing the above 
facts. Without G.’s knowledge, the stock in question was held in trust by the 
purchaser for the administrator, who had paid its price to the estate. In 1856, 
the stock was transferred to the latter, and held by him until his death in 1861. 
Cestuis que trust attained their respective majorities in 1857, 189, and 1860, and 
brought a bill for reconveyance and account in 1862. Held, that as only con- 
structive and no actual fraud was shown, and as there was a continuing right of 
action in the trustee, the Statute of Limitations was a good bar (Durron, J., 
dissenting). — Wilmerding v. Russ, 33 Conn. 67. 

5. The plaintiff claimed title to certain slaves which had been in her pos- 
session in Texas for more than two but less than three years. The Texas period 
of limitations is two years in cases of this sort, and applies no less to foreign than 
domestic claims. It is held by the Texas courts, that after that time the abso- 
lute right of property vests in the possessor. The period fixed by the Statute 
of Tennessee, where defendant resided, is three years, and the defendant con- 
tended that the latter statute should govern. Held, that the plaintiff had ac- 
quired a title to property which was good anywhere.— Waters v. Barton, 
1 Coldwell, 450. 

See Depication, 1; Execurors aNnpD ADMINISTRATORS; StaTuTES, Con- 
STRUCTION OF, 4. 


Liquor Law. 


The third and fourth clauses of the sixty-fourth section of the Act of Congress 
of 1862, relating to direct and excise taxes, do not confer power to sell liquors 
under the license there authorized to be issued. Jt seems, that Congress 
cannot interfere with the right of the State to regulate its internal police. — 
Block v. Jacksonville, 36 Ill. 301. 

See BurpEeN or Proor. 
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Livery KEEPER. 


A livery stable keeper has no lien for his charges on a horse delivered to him 
for keeping ; and evidence of a local usage to the contrary in a particular city is 
inadmissible. — Saint v. Smith, 1 Coldwell, 51. 


Lunacy. 

An inquisition of lunacy, finding that a party is by reason of lunacy incapable 
of managing his estate, and had been so for a time specified, is prima facie evi- 
dence of incompetency to contract within said time, though liable to be rebutted 
by testimony. — Noel v. Karper, 53 Penn. St. 97. 

Maticious Prosecution. —See DamaGeEs, 9. 
Manpatum. — See Bartment, 1. 


MarRIAGE. 

1. When there is no proof of actual marriage, reputation as well as cohabita- 
tion must be shown to raise a presumption that it has taken place. — Common- 
wealth v. Stump, 53 Penn. St. 132. 

2. The parties to the suit had cohabited twenty-five years as man and wife, 
believing themselves to be lawfully married, and having the reputation of being 
so. It was discovered that the marriage service was invalid for want of a license. 
Held, that as between the parties a lawful marriage would be conclusively pre- 
sumed for all civil purposes. — Johnson v. Johnson, 1 Coldwell, 626. 

See Dower. 

Marriep Woman. 

A feme covert made a deed of land in conformity with the statute, but voida- 
ble for her infancy. Held, that acts done after she came of age, which would 
have amounted to an affirmance had she been sole, did not do so during cover- 
ture. Quc@re, whether she could affirm such a deed in any manner. — Matherson 
v. Davis, 2 Coldwell, 443. 

See HusBanp WIFE. 


MASTER AND SERVANT. 


1. Although a master is not responsible for injuries done to one of his ser- 
vants by the carelessness of another in the course of their common employment, 
he is so for injuries arising from his own negligence. — Harrison v. Central R.R. 
Co., 30 N.J. 293. 

2. If a servant works with or near machinery which is unsafe, and from which 
he is liable to sustain injury by reason of its being unsafe, with the knowledge or 
the means of knowledge of its condition, he takes the risk incident to the employ- 
ment, and cannot maintain an action against his employer for injuries sustained 
by reason of the defective condition of the machinery. — McGlynn v. Brodie, 
31 Cal. 376. 


Measure or Damaces. — See DamaGeEs. 
MIspEMEANOR. — See VeErRpicT, 2, 3. 
Mistake. —See Tax 
Money. —See ConrepERATE Money, 2. 
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1, Appellee agreed to convey slaves to appellant by bill of sale. Appellant 
was to indorse note of appellee, and again when said note should be renewed. 
If appellant was compelled to pay said note before or after renewal, the said 
slaves were to be taken and considered, to all intents and purposes, his property. 
A bill of sale was made out accordingly. Held, a mortgage, not a conditional 
sale. — Weathersly v. Weathersly, 40 Miss. 462. 

2. A mortgage of personal property not yet acquired, but contracted for by 
the mortgagor, will take effect on the vesting of the title in the mortgagor and 
the taking of possession by the mortgagee. But such mortgage will be post- 
poned to another, which the mortgagor had agreed in his contract with the ven- 
dor to give the latter on the completion of the sale, and which was so given. — 
Walker v. Vaughn, 33 Conn. 577. 

3. A bill may be brought in equity to foreclose a chattel mortgage. It is a 
proper course when there are successive. incumbrances. — Dupuy v. Gibson, 
36 Ill. 197. 


See Detivery, 3; Lecat Tenprer, 4; Corporation, 2. 


MunicrpaL Corporation. 

1. The Marshall County Court ordered an election to ascertain whether the 
county should subscribe to the capital stock of a railroad. The election was 
held, and was in favor of subscription. Said election should have been called by 
the Board of Supervisors, and was a necessary preliminary to such a subscrip- 


tion. The Board of Supervisors issued bonds to pay said subscription, which 
were negotiated before maturity and for a valuable consideration to parties, without 
any other notice of above facts than that with which the law charged them. The 
county levied taxes and paid interest on said bonds therewith. It held certifi- 
cates of stock of said railroad to the amount of the subscription to the same, 
and had voted for officers of the road. Held, that said bonds were void, and 
none of the subsequent acts alleged could render them valid. A party dealing 
in bonds issued by a municipal corporation must find out the authority by which 
they are issued for himself. — Marshall County v. Cook, 38 Ill. 44; overruled in 
Supervisors v. Schenck, 5 Wallace, 772. 

2. Land in Memphis was ceded to the mayor and aldermen thereof for the 
benefit of said city. By the charter of the city, they had power to sell, lease, 
or dispose of land held by them for the use and benefit of the city. The mayor 
and aldermen mortgaged said land to aid in the construction of a railroad 
with a terminus opposite to Memphis, on the Mississippi. J¢ seems, that this 
was a legitimate corporate purpose, and that power to mortgage was included 
in the power to sell, &c., and was at any rate an incidental power of the cor- 
poration. Held, that the mortgage being in accordance with a city ordinance, 
being recorded, and a certificate of those facts being indorsed on the railroad 
bonds, and the binding effect of the proceedings having been recognized by two 
or more administrations of the city government, the city was bound. — Adams 
v. M. & C. R. RR. Co., 2 Coldwell, 645. 

3. A municipal corporation may be bound by an implied contract to pay for 
municipal improvements. Statements of city officials, during the progress of the 
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work, to those engaged upon it, are part of the res geste, and admissible in evi- 
dence. — Maher v. Chicago, 38 Ill. 266. . 
See DepicaTion, 3; OFFICE. 


National Bank. 

The shares of stock in national banks are subject to State taxation, though 
part or all of their capital may be invested in United States securities. 

Section 41 of the Act of Congress, approved June 3, 1864, provides that shares 
in national banks may be assessed, under State authority, ‘‘ at the place where 
said bank is located, and not elsewhere.” Held, that the word place refers to 
municipal locality, and is the city where the bank is situated for city taxes, the 
county for county taxes, the State for State taxes. — State v. Haight, 30 N.J. 
899. See State v. Hart, ib. 434. 

Where the shareholder was assessed personally, held, that, if he resided in 
the city in which the bank was located, he was liable for State, county, and city 
taxes on the full amount of his stock; if not in the city, but in the same county, 
then for State and county taxes; if only in same State, for State taxes alone. 
—Ib. 

NavicaBte Stream. —See Brince. 


NEGLIGENCE. 


Slight negligence on the part of the plaintiff, contributing to the injury com- 
plained of, will not excuse gross negligence on the part of the defendants. — 
St. L. A. & T. H. R.R. Co. v. Todd, 36 Ili. 409; C. & A. R.R. Co. v. Hogarth, 
38 Ill. 370; C. B. & Q. R.R. Co. v. Cauffman, ib. 424; Same v. Triplett, ib. 


482. 
See Bartment, 1; Evipence, 2; MasTer anp Servant; 2, 9; 
Verpict. 


New Promise. 


Payment by the maker of interést on a note which is void because made on 
Sunday, does not in itself amount to a new promise to pay the money due. — 
Reeves v. Butcher, 30 N.J. 224. 

See RatiricaTIon. 

Notice. 

The owner of a lot in a city occupied part of a house on the same, and 
another person occupied the remainder of the house ; and, while this occupation 
of both continued, the owner conveyed to this other person by a deed which was 
not recorded. He then conveyed to a third person, whose deed was first re- 
corded. Held, the possession of the party having the unrecorded deed was not 
sufficient to give notice to the subsequent purchaser. — Smith v. Yule, 31 Cal. 
180. 

See Equiry, 2; Rattroap, 4. 

Nuisance. —See Insuncrion ; Easement. 
Oatu or ALLEGIANCE. —See ConstituTionaL Law, 2. 


Orrice. 
An overseer of highways cannot, at his pleasure, lay aside his office. His 
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resignation, to make his office vacant, must be accepted by competent authority 
(Van Dyke, J., dissenting). — State v. Ferguson, 30 N.J. 107. 


OrDINANCE OF 1787.—See BripGe. 


ParpDon. 


The power to pardon carries with it the power to pardon on condition, but not 
the power to commute the punishment of death into imprisonment. — Ez parte 
Janes, 1 Nev. 319. 

See Stavery, 2. 


Part PerrormMaNnce. —See Fraups, STATUTE oF, 1. 


PARTNERSHIP. . 

1. After the dissolution of a partnership by the death of one of its members, 
the survivors assigned all the partnership assets to a trustee, with preference to 
some of the joint creditors, the firm being found to be insolvent. Held, that the 
assignment was unauthorized, and that payments to separate creditors, and of 
more than a ratable share to firm creditors, must be refunded. — Barcroft v. 
Snodgrass, 1 Coldwell, 430. 

2. Separate property of a member of a firm was sold under an older execu- 
tion against the firm, and a subsequent one against him individually. Held, that, 
at law, the proceeds should be applied according to the priority of the liens, and 


that separate creditors should not be preferred to those of the firm. — Kuhne v. 
Law, 14 Rich. 8.C. 18. 


As to equity, quere. —See Sniffer v. Sass, ib. 20 in notis. 
See Spreciric PeErrorMaANcE, 1. 
PayMENT. —See CoNFEDERATE Money, 4. 
Prenat Statute.— See Conruict or Laws, 5. 
Prerroteum. — See 
PiepGe. — See CONVERSION. 
Post Orrice. —See DELIvery. 
Power. —See Witt, 5. 


Power OF ATTORNEY. 

A power of attorney to collect moneys, &c., for the principal, the attorney to 
receive as compensation one-half of the net proceeds, is not a power coupled with 
an interest, and is revocable.— Hartley & Minor’s Appeal, 53 Penn. St. 212; 
Blackstone v. Buttermore, ib. 266. : 

See Hussanp anp Wire, 1, 2. 


PRACTICE. 


A judgment will not be reversed because the court below erred in prescribing 
the order in which counsel should address the jury. — Smith v. Frazier, 53 Penn. 
St. 226. 


Prescription. — See DepicaTion, 1. 
Presipent. — See ConstiruTionaL Law, 1. 
Presumption. —See MarriaGe. 
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PrincipaL aND AGENT. 


1. A bill was drawn headed ‘‘ Lake Bigler Road Company, Carson, Jan. 15th, 
1864,” signed ‘* B. Ives, Sup’t.,” addressed ‘* to J. E. Garrett, Secretary, Car- 
son,” and accepted by ‘‘J. E. Garrett, Sec’y L. B. R. Co.” Held, that the 
intent to bind the L. B. R. Co. as principal sufficiently appeared, and that 
said company was chargeable as acceptor. — Gillig v. Lake Bigler R. Co., 2 Nev. 
214. 

2. The plaintiffs employed C. as agent to buy and forward wheat to them. 
C. employed the defendants as common carriers to forward a lot of wheat in his 
own name. The wheat was sunk by accident on board the defendant's boat, 
whereupon it was sold by C. to defendants for a small sum. Held, that C. ex- 
ceeded his authority by selling, and that the defendants were liable for the con- 
version of the wheat. — Foster v. Smith, 2 Coldwell, 474. 

3. A contract was made in New Orleans, two or three days after its surrender 
to General Butler, by an agent whose principal resided in Mississippi. Held, 
that the surrender of the city did not of itself revoke the agent’s authority. — 
Murrell v. Jones, 40 Miss. 565. 

See DamaGeEs, 7; MasTER AND Corporation, 3; 
PRIZE. 

Priority. 


Land was attached; later, on same day, a deed of same land was recorded. 
Held, that, in absence of evidence when the deed was executed, the attachment 
had priority. — Bissell v. Nooney, 33 Conn. 411. 

See MortGaGe, 2; PartrNersuip, 2. 


PRrIzE. 

G. shipped cotton from Texas during the war, the proceeds to be received by 
M. in Pennsylvania, for the benefit of G.’s creditors. The vessel was captured 
trying to run the blockade, and taken into a prize court for condemnation. Be- 
fore condemnation, however, by consent of the Government and captors, a part 
of the cargo was released to said M., claiming to be owner of the same. Held, 
that the ownership of the released cotton was not changed by the proceedings in 
the prize court; that M. was chargeable as garnishee by a judgment creditor of 
G.; and that M., by attempting to hold the cotton as his own and disavowing 
his agency, had forfeited all claim to compensation as agent. — Millingar v. Har- 
tupee, 53 Penn. St. 362. 

Promise. — See Fraups, Stature or, 2. 
Promissory Notr.—See Brits anp Nores. 


ProvisionaL GOVERNMENT. —See Law, 1 


ProxmatTe Cause. 

One of defendant’s coal barges sunk at her moorings so suddenly that she had 
to be cut adrift to prevent her sinking others. She was carried down stream, 
and injured plaintiff's barges by collision. The court below, in the absence of 
evidence that defendant was to blame for the sinking of his boat, rejected evi- 
dence that the place of mooring was improper, and that, in case of accident to 
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barges moored there, barges moored where the plaintiff's barges were moored 
were thereby exposed to great danger. Held, that the evidence should have 
been admitted. — McGrew v. Stone, 53 Penn. St. 436. 


Pusiic Use. 

1. The grant to the public of a right to the use of a portion of the water 
front of a city for a free public dock for ships is the grant of an easement. The 
fee of the soil and right of entry remain in the grantor subject to the easement. 
— San Francisco v. Calderwood, 31 Cal. 585. 

2. Land was granted to the State by deed, expressing the grant to be for the 
purpose of a canal to be constructed at the expense of the State. Held, that 
said land did not revert to grantor when the use of the canal ceased. For as a 
fee would have passed to the State had said land been taken by the right of emi- 
nent domain, an equal estate would be presumed to have passed by deed where 
the words of the instrument were sufficient. — Craig v. Allegheny, 53 Penn. St. 
477. 


See Depication, 3. 
PUNISHMENT. — See PARDON. 
PurprestTurRE. — See ALLUVION. 


RaILRoaD. 


1. Railroad companies may run steamboats between the end of their road and 
the proper terminus of the route, for the purpose of transporting passengers and 
freight, and completing- the route by that means. — Wheeler v. S. F. & A. R.R. 


Oo., 31 Cal. 46. 

If such companies hold themselves out as common carriers over such whole 
route, and usually act as such, they are bound to contract with, and convey, any 
one who applies, and who tenders the usual price. 

2. A quantity of coal was shipped for the port of B., consigned to a railroad 
company, to be transported thence by the latter to the defendants at W. The bill 
of lading stated the quantity, and the freight per ton. The railroad company 
paid the freight to the master of the vessel, and transported all the coal received 
to W. On being weighed there, after delivery, it was found to fall short several 
tons of the amount stated in the bill of lading. It was the custom of the railroad 
company, known to the defendants, not to weigh coal thus delivered, but to 
depend on the bill of lading ; and they had often done so for the defendants. In 
this case, the railroad company could have seen the deficiency, with ordinary 
care. Held, that the railroad company was not liable for the deficiency in the 
coal, and could recover the full amount of the freight paid to the master of the 
vessel. — Naugatuck R.R. Co. v. Beardsley S. Co., 33 Conn. 218. 

3. Warehousemen having cotton to send by rail applied to plaintiffs in error, 
who ran a car on a side track to their warehouse. The cotton was loaded on the 
car, and the agent of the railroad company notified. It was the custom of said 
company, on receiving such notice, to have the bales counted, sign a bill of lad- 
ing, and then to send an engine and remove the cars: before these last steps 
were taken, the cotton was burned. It was the custom of the company, known to 
the shippers, to except loss by fire from their liabilities, in their bills of lading. 
Held, that the cotton had been delivered to the railroad company, and that they 
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could not limit their liability as common carriers, except by express contract. — 
Il. Central R.R. Co. v. Smyser, 38 Ill. 354. 

4. Hops were shipped on a railroad for a place thirty-six miles distant, where 
they were called for, three days later, by plaintiff, but had not arrived. Great 
efforts were made by him to discover them until twelve days from the shipment, 
when he desisted, the freight agent taking his post office address, and agreeing 
to give him notice when the hops arrived. They arrived six days later, but no 
notice was sent to the plaintiff. Held, that, under the circumstances, defendants 
were bound to give notice, and that the freight agent was competent to bind the 
company by his said promise, any rule or custom of the office to the contrary not- 
withstanding. But on these facts alone plaintiff could not treat the hops as lost, 
and recover their whole value. — Tanner v. Oil Creek R.R. Co., 53 Penn. St. 
411. 

5. The plaintiff purchased a commutation ticket from a railroad company, who 
gave him a receipt, on which was a note, that the ticket should be shown to con- 
ductors, &c., when required, and that no duplicate ticket would be issued. Upon 
the ticket it was printed, that the ticket was held subject to the regulations pre- 
scribed in the receipt. Held, the plaintiff was bound by his contract; and if, by 
casualty, his ticket had been lost, so that he could not produce it, the company 
might exact the regular fare paid by other passengers. — Ripley v. N.J. R.R. & 
T. Co., 30 N.J. 388. 

6. Plaintiff below, a pedler, purchased a railroad ticket, and paid half a dollar 
for the extra weight of his baggage. The railroad company received no informa- 
tion that said baggage contained any articles not intended for personal conve- 
nience and use of plaintiff. It did, in fact, contain a number of watches and 
other valuable merchandise. Held, that the railroad company, having been 
induced by plaintiff’s act to carry freight as baggage, were released from their 
liability as common carriers, and were only bound to use reasonable care. The 
extra payment for extra weight did not change the principle. — C. & Ca. Air 
Line &.R. Co. v. Marcus, 38 Ill. 219. See N. O. J. & G. N. RR. v. Moore, 
40 Miss. 39. ; 

7. In an action against a railroad company for negligently carrying defendant 
in error beyond the proper station, the jury were instructed that ‘* it is the clear 
duty of common carriers of passengers, not only to call out the different stations 
at which they arrive, and for which they have passengers, but to see that the pas- 
sengers, with their baggage, are put off at the place of their destination.” Held, 
erroneous. — Southern R.R. Co. v. Kendrick, 40 Miss. 574. 

A railroad company is not an insurer of passengers. Its duty is to carry them 
safely to a given place, to announce audibly in each car the arrival at each station, 
and then to allow time enough for them to get off safely. The duty of the passen- 
gers is to use reasonable care, and to conform to the established customs and 
regulations of the road. — Ib. 

8. A crowd of drunken men rushed upon a train of cars as they stopped at a 
regular station, and injured defendant in error. Held, that the railroad company 
were not liable for the conductor's allowing improper persons and improper num- 
bers to get upon a car when he could not prevent it; and that it was not their 
duty to keep a police force. But it was the duty of the conductor to put himself 
at the head of the brakemen and others, and try to put the rioters out. If the 
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injury arose from the failure of the conductor to do this, the company were liable, 
— Pittsburg, F., W., &. C. R. Co. v. Hinds, 53 Penn. St. 512. 

9. A party whose cattle, without fault on his part, escape from his inclosure 
and wander on to a railroad track, and are there killed by alleged carelessness 
in not slackening the speed of the locomotive, cannot recover for the loss from 
the railroad company. — Price v. N.J. R.R. & T. Co., 30 N.J. 229. See L., P., 
& B. R.R. Co. v. Caldwell, 38 Ill. 280. 

See Carrier, 1; DamaGes, 2, 7, 10; Evipence, 2; Hussanp anp Wirt, 5. 
Ratirication. —See Deep, 1; Marrrep Woman; Municrpat Corporation; 
New Promise. 


REBELLION. 

1. The Statute of Limitations was suspended by statute in Mississippi ‘‘ until 
twelve months after the close of the present war.” Held, that the date of the 
close of the war was conclusively fixed by the President's proclamation as April 
2, 1866, in the absence of legislation. — Griffing v. Mills, 40 Miss. 611. 

2. The return of peace only abrogated such of the laws of Mississippi, passed 
during the war, as were inconsistent with the Constitution of the United States, 
or the laws passed in pursuance thereof, and then existing. — Hill v. Boyland, 
40 Miss. 618. 


See ConstituTionaL Law, 1 


RECOUPMENT. 

1, A party made a steam engine by contract, not under seal, for a stipulated 
price, and put it in the boat of the purchaser. Held, that, in a suit on this special 
agreement, for the price agreed on, it was competent for the defendant to show, 
in diminution of damages, defects in the engine, and its want of correspondence 
with the agreement. — Bouker v. Randles, 30 N.J. 335. 

2. In an action of trespass against a party for distraining and carrying away 
plaintiff’s corn, held, defendant might recoup the expense of harvesting the 
same. — Bates v. Courtwright, 36 Ill. 518. 

Recistry oF Deeps. —See Deep, 1, 2; Priorrry. 
REMAINDER-MAN. — See Limitations, STATUTE OF, 3. ‘ 
Rescission. — See Fraup, 1. 
REsIGNATION. — See OFFICE. 
Restraint Or Trape. — See Contract, 1. 
REVERSIONER. — See Limitations, oF, 3. 
Revocation or AutHuoriry. —See Principat AND AGENT, 38. 
Revocation or — See W111, 6 


SALE. 


Under a contract of sale, the price was paid, and the cotton put under the 
power of the purchaser. The contract contained these words: ‘Said cotton I 
agree to deliver at C., in good order, when required to do so; but it is under- 
stood that I am not to be held responsible for unavoidable accidents. Cotton 
located fifteen miles north of C.” Held, the contract was executed, and the 
vendor liable only as a naked depositary. — McKay v. Hamblin, 40 Miss. 472. 
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See Damaces, 3; Detivery, 2; Fraups, Statute or, 3; Lyrant; JUDICIAL 
Sate; Morraace, 1. 


Suerirr’s Derp. — See Tax TITLE. 
SLanpDER. — See DamaGes, 8. 


SLAVERY. 


1. Slavery was not so far abolished in Tennessee, by any thing occurring 
previous to the amendment of the State constitution in 1865, as to make it proper 
that one who had been a slave, and who had been indicted for an offence before 
said amendment was ratified, should be indicted as a freeman. — Brothers v. 
State, 2 Coldwell, 201. 

2. Certain offences, when committed by slaves, were within the exclusive 
jurisdiction of justices of the peace, but were tried and punished by a different 
tribunal when committed by freemen. Jt seems, that a constitutional amend- 
ment, emancipating the slaves, operates as a pardon of such offences committed 
by slaves before their freedom. — State v. Davidson, 2 Coldwell, 184. See 
Brothers v. State, ib. 201. 

But the jurisdiction of the offence charged, the trial, the crime, and the punish- 
ment being the same for slaves and free persons of color, held, that the mere 
change of status from slavery to freedom had no such effect. — Jb. 


SpeciFic PERFORMANCE. 


1. Specific performance of partnership articles will be decreed when it is neces- 
sary to invest one of the partners with the legal rights for which he contracted, 
although the duration of the partnership is indefinite, and the defendant can dis- 
solve the relation immediately. — Whitworth v. Harris, 40 Miss. 483. 

2. An executory contract for the transfer of stock as collateral security for a 
debt, when the debtor has died insolvent, will not be enforced by a court of 
equity, to the injury of other creditors. — City Fire Ins. Co. v. Olmsted, 33 
Conn. 476. 

3. A party, having news of Lee’s surrender, sent an agent into the country to 
purchase cotton with Confederate money before the news arrived. The purchase 
was made, and the price paid in said currency, which was then nearly or quite 


worthless. A decree for specific performance against the vendor was refused. — 
Daniel v. Frazer, 40 Miss. 507. 


Stamp. 

1. Section 158 of the United States Stamp Act, of June 30, 1864, imposes a 
penalty on any person who shall make, &c., any instrument, &c., without the 
same being duly stamped, &c., with intent to evade the provisions of this act, and 
provides that ‘* such instrument, &c., shall be deemed invalid and of no effect.” 
Held, that all unstamped instruments are rendered invalid by the last clause, and 
not only those from which the stamp was omitted with intent to evade the pro- 
visions of the act.— Maynard v. Johnson, 2 Nev. 25; see ib. 16. Contra, 
McGovern v. Hoesback, 53 Penn. St. 176. 

2. An agreement was made and signed by both parties in duplicate. The in- 
strument kept by the defendant was stamped, that kept by the plaintiff was not. 
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Held, that the stamped instrument was a binding contract. — Bondurant v. Craw- 
Jord, 22 Towa, 40. 

3. A writ of error is not such a “‘ writ or other original process” as requires a 
revenue stamp, under the United States revenue law. — Hinchman v. Rutan, 30 
N.J. 496. 

4. The clause in the United States Stamp Act which exempts from stamp duty 
town bonds which are ** required in a legal proceeding,” is not confined to those 
bonds without which no action could be maintained or prosecuted, but includes 
all bonds required to give a party any advantage to which he would be entitled 
in the course of the proceeding, upon the execution of such bond, as a bond 
to dissolve an attachment. — Bowers v. Beck, 2 Nev. 139, 157. 


Sratutres, CONSTRUCTION OF. 


1, A bank received a deposit of money, under a written contract to pay inter- 
est. While the deposit continued, a statute took effect, forbidding banks to pay 
interest on deposits. Held, that the statute could not be construed to have a 
retrospective effect, and that the bank was not exonerated from paying interest. 
— Hannum v. Bank of Tennessee, 1 Coldwell, 398. 

2. The charter of the M. & E. R.R. Co. imposed a tax on the cost of the 
road, and provided that no other tax should be levied on the company. By the 
terms of the charter, it was subject to alteration or repeal by the legislature. A 
subsequent law, of 1862, taxed the real estate of all private corporations, ‘‘ except 
those which, by virtue of any irrepealable contract in their charter or other con- 
tracts with the State, are expressly exempt from taxation,” and repealed all acts, 
whether special or local, inconsistent with its provisions. Held, that the law of 
1862 repealed the provision of the charter as to taxation, and that an assess- 
ment in accordance with that law was rightly made (CLemENtTs, Kennepy, VAN 
Dyke, JJ., dissenting). — State v. Miller, 30 N.J. 521. See State v. Mayor, 
ce., of Jersey City, ib. 575. 

Provisions like the above in a charter, which may be altered or repealed, are 
not a contract. — Jb. 

3. If the law authorizing the sale of lands to pay for an improvement of the 
streets of a city requires the officers of the city to advertise a notice of the expira- 
tion of the time within which the owner may redeem, the neglect to do so will 
entitle him to recover back the purchase money in an action of assumpsit.— 
Phillips v. City of Hudson, 30 N.J. 148. 

4, An act made bets on elections forfeit, provided suit were brought within 
two years from the time of making such bet. Held, that the latter clause was a 
condition precedent to the vesting of the right to recover the forfeiture, not a 
statute of limitations. — Forscht v. Green, 58 Penn. St. 138. 

See Desertion ; NationaL Bank; STamp. 


STaTuTE or Fraups. —See Fraups, STATUTE OF. 
Statute or Liwrrations. — See Limitations, STATUTE OF. 


Statutes or Unirep States.—See Desertion; LeGcat Tenper; Liquor 
Law; Nationa Bank; Stamp. 


Stray Law. — See Constituti0na Law, 5, 6. 
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Sunpay. — See ILLeEGat Contract, 2; New Promise. 
Tax. — See ConstiruTIonaL Law, 3, 4; Tenper, 7; Nationa Bank. 


Tax TITLE. 


A tax title is stricti juris. When a sheriff, in selling land for non-payment 
of taxes, has neglected to affix a seal to his deed, a court of equity will not correct 
the error. — Altes v. Hinckler, 36 Ill. 265. 


Tort. — See Conruict or Laws, 6. 
Trespass.— See Damaces, 5, 6; RecoupMEnt, 2. 
Trust. — See Equity, 2; Liwrrations, Stature or, 4. 
Usury. — See Conruicr or Laws, 4, 5; Lyrerest, 1. 


Venpor AND PurcuaseR OF Estate. —See Notice; Statutes, Con- 
STRUCTION OF, 3. 


Venpor’s Lien. 

1, The complainant had agreed to convey land, but had not passed the title, 
and had taken collateral security for the purchase money. He averred in his bill 
that he had never intended to waive his lien, as vendor, on the land. Held, on 
demurrer, that taking distinct security was only prima facie evidence of waiver 
of the lien, and might be controlled by proof. — Fogg v. Rogers, 2 Coldwell, 290. 

2. The vendor of a leasehold estate in lands has an equitable lien on the estate 
in the hands of the purchaser for the unpaid purchase money. — Richardson v. 
Bowman, 40 Miss. 782. 

3. The lien of a vendor of land, who has not parted with the legal title, passes 
to the assignee of notes given for the purchase money, and cannot be defeated 
by the vendor after the endorsement. — Dishmore v. Jones, 1 Coldwell, 554. 

4. A deed expressly reserved to the vendor a lien on the granted premises, 
The vendor assigned the purchaser’s notes for the purchase money, with the 
lien. Held, that the assignee could enforce the lien against the purchaser by a 
bill in equity. — Stratton v. Gold, 40 Miss. 778. 


VENUE. 


A State constitution declares that the accused shall have a right, in prosecu- 
tions by indictment and presentment, to have a speedy public trial, by an impartial 
jury of the county or district in which the crime shall have been committed. Held, 
that a statute providing that ‘* when an offence is committed on the boundary of 
two or more counties, or within a quarter of a mile thereof, the jurisdiction is in 
either county,” is unconstitutional. — Armstrony v. The State, 1 Coldwell, 338. 

Held, also, that a statute allowing the venue to be changed by the court with- 
out the consent of the prisoner, in criminal cases, when an impartial trial cannot 
be had in the county where the cause is then pending, is inconsistent with the 
said constitutional provision. — Kirk v. The State, 1 Coldwell, 344. 


1. In an action on the case against a railroad company for injuries to the 
plaintiff while crossing defendants’ road, the jury found a special verdict, that 
defendants’ engine was running at a proper rate of speed, that said engine had 
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not a sufficient head light, that a suitable engine bell was ringing, that defendants 
had no flagman at the crossing at the time, and that it was their duty to have one 
there then. That plaintiff knew of the crossing, stopped, looked out for an 
approaching train, and passed on to the track, using due care. Damages were 
assessed. Held, that, as the verdict did not find that the plaintiff was travelling 
along a public street, in pursuit of his lawful business, and was compelled ‘to 
cross the railroad to reach his point of destination, plaintiff could not recover, — 
Pittsburg, F., W., & C. RR. Co. v. Evans, 53 Penn. St. 250. 

2. To an indictment which contained two counts charging a felony, — horse 
stealing, —and a third charging a misdemeanor, —receiving a colt, knowing it 
to be stolen, —a general verdict of guilty was returned. The two offences dif- 
fered, not in degree, but in kind, and were inconsistent with one another. The 
punishments, also, were different. A new trial was granted, as the court could not 
know of which offence the defendants were guilty, or what sentence to pass. — 
State v. Major, 14 Rich. S.C. 76. 

3. But when the indictment charged the same transaction in one count as a 
felony, and in another as a misdemeanor of such a nature that the latter might 
be included in the former, held, that a general verdict of guilty found the higher 
offence. A new trial was granted, however, as the jury did not appear to have 
been instructed as to the effect of their finding, and because the judge, did not, in 
his discretion, require the prosecuting officer to elect one of two counts charg- 
ing distinct felonies, and confine himself to it.— State v. Nelson, 14 Rich. S.C. 
169. 

Voiuntary CONVEYANCE. 

1. A voluntary conveyance is fraudulent in law and void as against existing 
creditors. The qualification of the rule where the debts are slight, as for current 
expenses, or inconsiderable in comparison to the donor's estate, is restricted in 
its application to where the laches of the creditor have permitted the reserved 
property to be wasted, and made a resort to the property conveyed necessary. — 
Richardson v. Rhodus, 14 Rich. 8.C. 95. 


Wacer. — See anp Notes, 5. 
Warver. — See Venpor’s 1. 
Warenovse. — See Carrier, 1. 


WaREHOUSEMAN. 


Warehousemen, on receiving grain for storage. gave a grain receipt, and 
stored said grain, together with that of other parties and with their own, in a 
common mass. This was according to custom, and was not objected to by the 
owners. Said warehousemen assigned the corn in their warehouse, and certain 
contracts for the purchase of other corn. The corn in the warehouse was insuf- 
ficient to satisfy all the grain receipts. Held, that the common mass of corn was 
to be distributed in the proportion in which the holders of receipts and the ware- 
housemen had contributed to the same. The corn to be received under the con- 
tracts went to the assignee. — Dole v. Olmstead, 36 Ill. 150. 


Warranty. — See Damacss, 3; Dezp, 6. 
Way. —See Drxp, 3-5; Easement. 
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Wit. 


1. A clause in a will was to the effect that testator gave and bequeathed to 
his daughter— followed by a blank. There appeared on the face of the will an 
intent to dispose of all the testator’s property. Half of his real estate was left 
undisposed of. Held, that the daughter took the undivided moiety. — Eatherly 
vy. Eatherly, 1 Coldwell, 461. 

2. A testator devised to his wife “all my property, real, personal, and mixed, 
... during her natural life,” and, at her death, ‘all the property hereby devised 
or bequeathed to her, as aforesaid, or so much thereof as may then remain unex- 
pended,” to his daughter and son. Held, the wife took only a life estate in 
the realty. — Cowles v. Cowles, 53 Penn. St. 175. 

3. The body of a will contained both contingent and vested legacies. There 
was also a residuary bequest, ‘‘ to be shared by the same persons to whom I have 
given specified legacies in stock, and in precisely the same ratable proportions.” 
Held, that the interest of the contingent legatees in the residue was vested. — 
Colt v. Hubbard, 33 Conn. 281. 

4, Awill contained the following clause: ‘I give to my three daughters, M., S., 
and J., and the children of my son S., my homestead, to them and their assigns for 
ever, share and share alike.” Held, that children of the son S. took per stirpes, 
and not per capita (McCurpy, J., dissenting). — Lyon v. Acker, 33 Conn. 223. 

5. A testator directed his farm to be sold, and the proceeds distributed in a 
certain way. He appointed executors, who sold said farm. The sale was im- 
peached, on the ground that the executors were not made donees of a power 


of sale. Held, that equity would consider the provision in the will as a bequest 
of money to be distributed by the executors, and that they were therefore the 
proper persons to sell .— Rankin v. Rankin, 36 Ill. 293. 

6. Parts of a will and first codicil were obliterated, to make them consistent 
with a second codicil. The second codicil was void for want of two attesting 
witnesses. Held, that the will and first codicil were to be read as before the 
obliterations. — Stover v. Kendall, 1 Coldwell, 557. 


WIrTNEss. 

1. A husband cannot, in a collateral proceeding, be a witness directly to 
charge his wife with a crime which is of the grade of indictable offences, even 
though the wife has been previously acquitted of the offence so charged, and 
therefore cannot be indicted. — State v. Wilson, 30 N.J. 77. 

2. When three are jointly indicted for a capital offence, but one of them is 
not on trial, not having been arrested, the wife of the one not on trial is a com- 
petent witness for the State. — State v. Drawdy, 14 Rich. S.C. 87. 

8. After his deposition was taken, contrary declarations were elicited from the 
witness in conversation. Held, evidence of such declarations was inadmissible 
from the party calling the witness. It seems (by the court), that evidence of state- 
ments of a witness, conflicting with his statements under oath, is never admis- 
sible from the party calling him. Jt seems (by Tuompson and AGNew, JJ.), 
that a party may contradict his own witness in this way, when he is deceived as 


to what the testimony of said witness will be. — Stearns v. Merchants’ Bank, 
53 Penn. St. 490. 
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BOOK NOTICES. 


A Treatise on the Law of Insurance. By Wittarp Puurps. Fifth Edition. 
New York : Hurd & Houghton. 1867. 2 vols. 


To say any thing in praise, or to point out the merits, of Mr. Phillips's work, 
seems superfluous, since it has, from its first appearance in 1823, been recog- 
nized by the bench and bar as the standard authority in this country upon the 
subject of which it treats. We are informed in the preface that eight hundred 
additional cases have been added to this edition; and a careful examination 
shows that great pains have been taken in collecting the recent cases. For 
some reason, however, Mr. Phillips seems to have overlooked the tenth volume 
of Gray’s Reports, which contains an unusual number of important insurance 
cases. This omission appears the more singular, when, on turning to Mr, 
Parsons’s treatise on Maritime Law, we find nearly all of these cases referred 
to. Mr. Parsons’s work was published in 1859, and the 10th of Gray in 1864. 
We find no reference made in Mr. Phillips’s book to Kettell vy. Alliance Ins. Co., 
10 Gray, 144, which has made so radical a change in the law of ‘‘ Memorandum 
Articles;” nor to Heebner vy. Eagle Ins. Co., 10 Gray, 131, where the court 
held that ‘* total loss only ” meant a constructive as well as an actual total loss. 
Lord v. Neptune Ins. Co., 10 Gray, 109; Thwing v. Washington Ins. Co., id. 443; 
Minturn v. Manufacturers’ Ins. Co., id. 501; Lewis v. Eagle Ins. Co., id. 508; 
Perkins vy. Augusta Ins. Co., id. 312,—all of them important and interesting 
cases, — are omitted by Mr. Phillips. 

In the first edition of this work, a singular mistake was made in the statement 
of a case, which remains uncorrected in the present edition. Mr. Phillips says: 
‘*Where a voyage was unusually prolonged by bad weather and contrary 
winds, and thereby the ship came to be short of water and provisions, and on 
this account a part of the slaves were thrown overboard, this was held not. to 
be a loss by perils of the seas.” As the statement stands, it is worthy of a place 
in the ‘* Key to Uncle Tom’s Cabin.” On turning to the case cited, Tatham 
v. Hodgson, 6 T. R. 656, it appears that the vessel was short of provisions, 
and some of the slaves died. The question was whether they died a natural 
death or not, there being at that time an English statute which prevented the 
insured from recovering, if the slaves died a natural death. There is nothing 
said in the report of the case of the slaves being thrown overboard; and it 
affords satisfaction to know that, if they were thrown overboard, it was not 
until after death. 

One of the ‘‘ additions and modifications, supplied by recent jurisprudence,” 
in the present edition, as stated by Mr. Phillips in the preface, is the vexed 
subject of implied warranty of seaworthiness in time policies. The additions 
however are confined to ten lines of text in Vol. I., p. 395s which do not fully 
state the late English decisions, and a few lines added to note 2, on p. 397, in 
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which the late American cases are cited. This note refers to two Massachusetts 
cases as follows: ‘‘See also Howie v. Pacific Ins. Co., 7 All. Mass. 211, in 
which it is held that there is a warranty ; Macy v. Mutual Ins. Co., 12 Gray, 
Mass. 497, in which it was held there is no warranty.” One would suppose 
from this statement that the two cases were in conflict; whereas the question 
decided in the one was entirely different from that decided in the other. In 
Macy v. Mutual Ins. Co., the vessel was at sea at the commencement of the 
risk; while, in Hoxie v. Pacific Ins. Co., the vessel was in port at that time. 
This latter case is worthy of particular attention, from the fact that the court 
declined to follow the English case of Thompson v. Hopper, 6 Ellis & B. 172. 
The mode of citation adopted in this edition is the same as that in the last 
edition of Bouvier’s Law Dictionary, and we cannot but think that it is radically 
wrong. It is true that it is not so bad as that of Mr. Justice Wayne, in 20 
How. 81, who, having occasion to cite 2 Gray, did it as follows: ‘the 2d of 
Horace Gray’s Reports of the Supreme Judicial Federal [sic] Court of Massa- 
chusetts.” If a lawyer does not know what the abbreviations M. & W. and 
B. & Ald. mean, he is too ignorant to be benefited by their being changed to 
Mees. & W. Exch. and Barnew. & Ald. To give such a lawyer the requisite 


amount of information, we should be compelled to adopt Mr. Justice Wayne’s 
system. 


A Treatise on the Law of Carriers of Goods and Pussengers by Land and by 
Water ; with an Appendix of Statutes regulating Passenger Vessels and Steam- 


boats, &c. By Josern K. ANGELL. Fourth Edition. Revised, corrected, 


and enlarged by Joun Latrurop, of the Boston Bar. Boston: Little, Brown, 
&Co. 1868. 


We take it that this work of Mr. Angell is already too well known to the 
profession to require any special mention at our hands. It has unquestionably 
occupied, for some years, a high place among our useful text-books. It is a 
work which treats of matters continually coming up in every lawyer's experi- 
ence; it embraces by far the most important division of the law of bailments ; 
and the subject is handled with an ability which is competent to deal with 
general principles, and with a learning which comprehends all the authorities. 

The present edition is the first since the death of Mr. Angell, and is the work 
of Mr. Lathrop, a gentleman who is already well known by the assistance he 
rendered to Professor Parsons in preparing his treatise on Maritime Law. We 
think he has done his work well. His notes comprise some sixty pages of new 
matter, and we are glad to notice that they are to be distinguished from those 
of the author by being separated from his by a line, leaving the original text 
and notes untouched. In many portions of the book, these notes will be found 
of great service. In questions arising out of accidents to passengers and others, 
for instance, the cases have been numerous and important since the third edition 
was published, in 1857, and they are fully stated by Mr. Lathrop. On the im- 
portant question, whether the liability of carriers extends beyond their route, 
we find indeed the later cases cited, and briefly noted, but are disappointed in 


not finding a more elaborate analysis of the subject than is given us, either in 
the text or the notes. 
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The system of abbreviations adopted by the editor in citing the reports is 
excellent and uniform. The Appendix contains the United States Statutes 
relating to steamboats, forms of libels in admiralty, and English forms of plead- 
ing in suits relating to carriers; all which will be found useful. 


A Treatise on the Principles of Pleading in Civil Actions; comprising a Sum- 
mary View of the Whole Proceedings in a Suit at Law. By Henry Jonn 
SrerHen, Sergeant at Law. Ninth American Edition; with Notes and 
Additions from the London editions, by Franktiw Fiske Hearn, of the 
Boston Bar. Philadelphia: Kay & Brother. 1867. 


WE trust it is not necessary to call the attention of any members of the pro- 
fession in America to Mr. Sergeant Stephen’s Treatise on Pleading, which has 
for many years taken its place among legal classics. As the present editor truly 
says, Sergeant Stephen ‘‘has executed his task with an exquisite and unap- 
proachable felicity.” The scattered bones of special pleading take form and 
almost beauty under his hand. We indeéd own to a sort of personal affection 
for the book, which makes it difficult to speak of it in language which shall not 
seem exaggerated. Let no one suppose that, because the old forms of pleading 
have been abolished in his State, this book has become valueless to him. As 
a clew to the confused windings of the old reports, it is worthy the most careful 
study ; but much more than this, it is a model for the scientific and lucid state- 
ment of the most abstruse topics. We assure any student who can read it 
without pleasure, that, however great may be his capacity for other pursuits, 
nature never meant him for a lawyer. In style Mr. Stephen has no superior in 
the English law, we had almost said in the English language. 

This edition presents the work in an attractive shape. It is not always possi- 
ble to tell which are the notes of the author, and which those of his editors. The 
distinction ought always to be clearly remarked. We notice this fault the 
rather, as it is becoming common in editions of classical text-books. In his later 
editions, Mr. Stephen struck out some passages because they related to matters 
which had been done away with by statute in England; these passages were, 
however, valuable as illustrating the original character of pleading. We have 
always regretted their omission, and are glad to see that they are inserted in the 
notes to this edition. 


A Treatise on the Law of Evidence. By Simon Greencear, LL.D. Vol. II. 
Tenth Edition, carefully revised, with large additions, by Isaac F. Rep- 
FreLD, LL.D. Vol. IlI. Eighth Edition. Boston: Little, Brown, & Co. 
1868. 


THE completion of a new edition of this book is, if it be well done, a source 
of satisfaction to the profession; and this edition is, we think, well done. We 
have sometimes feared that so prolific a writer as Judge Redfield is forced to 
perform his editorial duties too hastily, especially as they do not make up the 
sum total of his professional labors. We have accordingly examined these vol- 
umes with considerable care, and have found little to blame, and much to praise. 
‘In a notice of the first volume in the Law Review for January of last year, two 
of the principal features of this edition were mentioned, — the syllabus prefixed 
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to each chapter, and the new sections incorporated into the text. In the volumes 
now before us, the former practice continues the most prominent and not the 
least useful result of the editor’s labors; and the latter, which seemed to us ob- 
jectionable, has been very sparingly exercised. 

The promise on the titlepage of large additions has hardly been fulfilled, but 
a considerable number of new cases has been added; and, wherever we have ex- 
amined them, we have found them really in point, not inserted merely to swell 
the size of the book, and give an appearance of industry and research. Several 
instances have been observed, where of two or more cases contained in a volume 
of reports, and connected more or less directly with the same subject, the really 
valuable has been cited, and the others left. 

This is obviously necessary in a work covering so much ground as the one 
before us, and requires the exercise of the highest powers of an editor. 

We hope we shall not be considered hypercritical for mentioning one or two 
blemishes in Judge Redfield’s work. One of them, which is touched on in page 
554 of the first volume of the American Law Review, seems to be an old besetting 
sin of the judge’s. He writes throughout as if he were still Chief Justice. In 
Vol. II., p. 406, he uses in a note the following language: ‘* Having had occasion 
to consider the subject of malicious prosecution very thoroughly in the case of 
Barron v. Mason, reported in 31 Vt. 189, we take the liberty of inserting here a 
large part of our opinion in that case, as embodying our views of the present law 
on this subject.” Whom does ‘‘ we” represent? The full bench of the Supreme 
Court of Vermont, or the editor of Greenleaf’s Evidence? We will further sug- 
gest that ‘* plead” is not the preterite of any verb in the English language, and 
the authority for ‘‘ inuendo ” is of the slightest. 


Legal Titles to Mining Claims and Water Rights, in California, under the 
Mining Law of Congress, of July, 1866. By Grecory Yar, Counsellor 
at Law. San Francisco and New York: A. Roman & Company. 1867. 


As to the geologist it would be matter of the liveliest interest could he see 
the growth of formations like those which now form the foundations of the earth, 
so to the student of the origin and development of human society there is no 
subject worthier of careful study than that presented in the history of our Western 
States, and especially of California. The birth of the European communities is 
lost in antiquity. Even the history of the foundation of our own early colonies 
has to be learned from scanty records ; but in the Mississippi Valley, and, above 
all, on the Pacific Ocean, States have sprung into existence, and reached a full 
growth, in the midst of the intelligence of the nineteenth century. Nowhere else 
can we so well learn the origin of customs and the ripening of customs into law. 
The growth of these communities has been so rapid as to outstrip all legislation, 
and the people have had to become a law unto themselves. 

The topic of the present work is perhaps the best illustration. The feudal 
law of real property has had to give way before the exigencies of the case, and 
the miners of California have had to establish for themselves a new set of rules, 
which is now declared, or rather recognized, by the courts and the legislature as 
the common law of the land. 

Mr. Yale’s book has a twofold value. He has collected and criticised the 
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cases which have been determined in California, together with such decisions in 
England and in the older States as are applicable there, and has thus supplied a 
need which has long been felt among the profession in his own State. He has 
also given us a history (for his work has been thrown into a narrative form), 
written in an agreeable style, of the development of a novel system of jurispru- 
dence. We have read it with much pleasure, and gladly recommend it to the 
student of law and history. 


A Digest of the Reports of the United States Courts and of the Acts of Congress, 
JSrom the Organization of the Government to the Year 1867. Comprising the 
Reports of the United States Supreme Court, those of the Circuit and Dis- 
trict Courts, and of the various Territorial and Local Courts established by 
the United States; together with the Leading Provisions of the Statutes at 
Large, and Important Auxiliary Information upon the National Jurispru- 
dence. Vol. Il.; in which titles of importance or special character have 
been edited or revised by Hon. George Sharswood, Hon. Samuel Blatchford, 
Hon. N. K. Hall, George Ticknor Curtis, Esq., Hon. William D. Shipman, 
Hon. Charles C. Nott. The whole compiled by Benjamin Vaughan Abbott 
and Austin Abbott. New York: Diossy & Cockcroft. 1867. 

Tue second volume of this useful Digest, the publication of which has rapidly 
followed that of the first volume, contains the titles from ‘* Copyright ” to “ Im- 
prisonment: ” we should suppose that it would take at least two volumes more 
to complete the work. Judge Sharswood has revised the article on ‘ Defini- 
tions,” Judge Blatchford that on ‘‘ Duties,” Mr. Curtis that on ‘* Copyright,” 
Judge Shipman that on *‘ District Courts,” and Judge Nott that on the ‘ Court 
of Claims.” More than a quarter of the volume is taken up by the head of * Evi- 
dence,” the cases under which are arranged on a clear and excellent system. 

The same paucity of titles and cross references which we remarked on in our 
notice of the first volume (1 Am. Law Rev. 732) is still to be regretted ; and the 
references to the statutes are rather hints than statements of the legislation of 
Congress; indeed, it would have been impossible to make them fuller without 
swamping the real value of the book, which lies in its collection of the decided 
cases, 

There are hardly any questions, even those of admiralty and revenue, which 
may not come up incidentally in the State courts; but practically great prov- 
inces of the law are almost entirely within the cognizance of the Federal courts ; 
and perhaps even in other matters, the reports of the United States courts, hap- 
pening, as many of them do, to contain the opinions of judges of great name and 
ability, are more eagerly cited than those of the State tribunals. The need of 
this Digest has therefore long been felt; it is a work which could have been pro- 
duced only by great industry ; and, in spite of some shortcomings, it is of essen- 
tial service to the profession. 


Reports of Cases arising upon Letters Patent for Inventions determined in the 
Circuit Courts of the United States. By Samuev S. Fisner, Counsellor at 
Law. Vol. IL Cincinnati: Robert Clarke & Co., Printers. 1867. 

A NATURAL turn for inventions and ingenious mechanical adaptations has long 
been recognized as a national characteristic of Americans. ‘There is no country 
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where patents of all grades of excellence and value are so frequently sought 
or so readily obtained as the United States; and the development of patent 
law among us has been proportionately great. But, while patent law business 
has been largely increasing, it has become more and more a specialty. It is 
now distinctly recognized that to become a good patent lawyer requires a rare 
combination of natural qualities and a long course of study; and though, to the 
ordinary common-law practitioner, the fees of the great masters of the patent 
law seem of almost mythical magnitude, patent law is not a branch of the pro- 
fession which presents an easy access to a young lawyer. The patent lawyers, 
though comprising some of the ablest members of the profession, are therefore a 
small body, and are more and more, all over the country, devoting themselves 
exclusively to their specialty. Thus their needs are becoming different from the 
rest of the profession, and they are requiring and creating a literature for them- 
selves, culling from the law-books those portions which alone can be of value to 
them; and of course to them, as to every class of lawyers, each in its own 
department, the reports of decided cases are the one vital, indispensable want. 
To meet this want, Mr. James B. Robb published at Boston, in the year 1844, 
two volumes of patent cases. These, one hundred and twenty four in number, 
comprised all the decisions which were contained in the volumes of reports 
published up to 1850; and the book has proved of great service to the pro- 
fession. 

An unfortunate obstacle meets the patent lawyer, however, at the threshold 
of his investigation, which is more severely felt by him than by any other of his 
professional brethren. Patent cases come almost exclusively before the United 
States Circuit Courts, and the reports of the decisions of these courts are 
wretchedly imperfect. Even in the First Circuit, the reports of which comprise 
more volumes than those of all the other circuits taken together, there are most 
melancholy /acune, while some of the circuits have had no reports at all, and 
none, except the first, even a tolerably continuous series. Some patent cases, it 
is true, are carried to Washington, and appear in the reports of the Supreme 
Court; but the great number of decisions in patent cases have never been pub- 
lished at all, or have appeared only in the pages of legal magazines, where 
they lie hidden; and, for want of a digest to the law periodicals (a want 
we hope soon to see supplied), might almost as well have remained in manu- 
script. 

It was to render these decisions, now lying unpublished or inaccessible, of 
practical service that the present work was undertaken. Mr. Fisher’s book, 
though appealing to a small circle, was by that circle imperatively demanded, 
and he has conferred a great kindness on patent lawyers by undertaking its 
publication. 

As a very small number (we believe only one hundred and fifty copies) of 
the book have been printed, it promises to be one of the rare books of the law, 
as scarce as Bellewe’s Reports, or the second volume of Spinks’s Ecclesiastical 
and Admiralty Reports. We therefore give a somewhat particular account of 
its contents. ’ 

This first volume contains between fifty and sixty cases, none of which, Mr. 
Fisher assures us, have ever been heretofore reported, arranged chronologically, 
commencing in 1848, and coming to 1860. The second volume will contain a 
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larger number of cases, and will come down to the year 1867. Of the charges 
and opinions in this volume, there are : — 

On the First Circuit: three by Judge Woodbury ; two by Judge Curtis; one 
by Judge Clifford; and five by Judge Sprague. 

On the Second Circuit: four by Judge Nelson; one by Judge Betts; six by 
Judge Ingersoll; and four by Judge Hall. 

On the Third Circuit: twelve by Judge Grier; six by Judge Kane; and one 
by Judge Dickerson. 

On the Fourth Circuit: two by Judge Giles. 

On the Fifth Circuit: one by Judge Jones. 

On the Sixth Circuit: one by Judge McLean; eight by Judge Leavitt; one 
by Judge Wilkins; and one by Judge Willson. 

Mr. Fisher, in his preface, says: ‘* The principal sources from which these 
reports have been supplied, have been manuscripts furnished by the judges 
themselves ; certified copies of opinions, from the originals on file in the various 
clerks’ offices ; pamphlet opinions revised by the judges, and furnished by relia- 
ble counsel; and publications in law magazines and other accredited legal jour- 
nals.” Great pains have been taken to insure the accuracy of the opinions; but 
no arguments have been reported, though the names of the counsels are always 
given. The preparation of a head-note to a patent case is, as any one who has 
tried will know, a work of peculiar difficulty. Mr. Fisher says, on this point, 
** To avoid all possible risk of misstatement, or misapprehension as to the point 
decided, or as to dicta believed to be valuable, the language of the Court, as 
far as possible, is used in preparing the syllabus of each case.” A good Index 
closes the book. A list of the cases criticised and approved would have been 
convenient. 

Among the particular patents discussed are Goodyear’s India Rubber, 
Howe’s and Wilson’s Sewing Machines, Blanchard’s Lathe, Fitzgerald's Safe, 
Sickles’s and Coliss’s Cut-off Valves, Parker’s Water Wheel, Ransom’s Fire 
Engine, Cahoun’s Seed-sower, and Hussey’s Reaping Machine. It must not 
be inferred that the only or the main value of the cases here collected lies in 
the discussion of particular patents: many most valuable and authoritative deci- 
sions will be found on the general questions of prior use, utility, sufficient 
specification, and the other main topics of patent law. We must not close with- 
out speaking of the unique and beautiful typographical execution of the book. 
The paper, print, and binding are alike admirable. The delicately roseate 
blush of the pages, which deepens as we approach the end of the volumes, is per- 
haps too fanciful; but, after all, it is a matter of taste. 


Reports of Cases argued and determined ih the Supreme Judicial Court of Mas- 
sachusetts. By Cuartes Auten. Vol. XIII. Boston: H. O. Houghton & 
Co. 1868. 


Tuts volume of Mr. Allen’s Reports maintains the good reputation of its pre- 
decessors, and in the index, which has been the least satisfactory part of the 
earlier volumes, we think we see a greater fulness and a more convenient ar- 
rangement. ‘The volume is composed mainly of cases decided in October and 
November, 1866. It does not contain so many points of general interest as did 
the volume immediately preceding, but as it has been published too late for us to 


| 


BOOK NOTICES. 587 


employ it in our Digest of American Cases, we will note here some of the more 
important decisions, generally availing ourselves of the accurate head-notes of the 
reporter. 

A married woman can maintain a bill in equity to redeem a mortgage made 
by her husband, in which she has joined to release dower. Davis v. Wetherell, 

. 60. 
. An action lies to recover damages for a nuisance to a dwelling-house, caused 
by a manufactory in the vicinity, which fills the air with smoke and cinders, and 
renders it offensive, or injurious to health, and shakes the house so as to injure 
it and render its occupation uncomfortable, though all the houses in the vicinity 
have been injured in like manner. Wesson v. Washburn Iron Co., p. 95. 

An innocent omission to stamp a promissory note made after the passage of 
the U.S. Stat. of 1864, ¢. 173, though antedated to November, 1862, will not 
render it inadmissible in evidence, if it is subsequently stamped in court. To- 
bey v. Chipman, p. 123. 

So an innocent omission to stamp an order for the payment of money drawn 
after the passage of the U.S. Stat. of 1865, c. 78, will not render it invalid or 
inadmissible in evidence. Ib. note. 

An offer in writing, accepted by parol, requires no stamp. Crocker v. Foley, 

. 376. 

‘ The litigation between Thomas Richardson and the city of Boston, concern- 
ing a wharf and dock, has been one of the hardest fought cases in the country ; 
it has taken all sorts of forms, and been tried in many courts; three times, at 
least, it has been before the Supreme Court of the United States at Washington. 
It was believed to have been finally killed by a verdict in favor of the city ren- 
dered in the Supreme Court of the State ; but one of the exceptions taken by Mr. 
Richardson has been sustained by the full court, and the case has taken a new 
lease of life. In the opinion of the court the following rule as to boundaries is 
laid down: ‘* Whenever land is described as bounded by other land, or by a 
building or structure, the name of which, according to its legal and ordinary 
meaning, includes the title in the land of which it has been made part, as a 
house, a mill, a wharf, or the like, the side of the land or structure referred to as 
a boundary is the limit of the grant; but when the boundary line is simply by an 
object, whether natural or artificial, the name of which is used in ordinary speech 
as defining a boundary, and not as describing a title in fee, and which does not 
in its description or nature include the earth as far down as the grantor owns, 
and yet which has width, as in the case of a way, a river, a ditch, a wall, a fence, 
a tree, or a stake and stones, then the centre of the thing sorunning over or 
standing on the land is the boundary of the lot granted.” City of Boston v. 
Richardson, pp. 146, 154. 

An object in a highway, with which a traveller does not come in contact or 
collision, and which is not shown to be an actual incumbrance or obstruction in 
the way of travel, is not to be deemed a defect for the sole reason that it is of a 
nature to cause a horse to take fright, in consequence of which he escapes from 
the control of his driver and causes damage. Kingsbury v. Dedham, p. 186. 

In Massachusetts, telegraph companies may limit the measure of their liabil- 
ity to damages for errors in the transmission of messages, by reasonable rules 
and regulations brought home to the knowledge of the parties interested therein, 
Ellis v. American Telegraph Co., p. 226. 
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A message was received by a telegraph company for transmission between 
two points in Massachusetts, written in a form furnished by the company to the 
sender, which stated that every important message should be repeated, and that 
the company would not be responsible for any error in transmitting an unre- 
peated message, unless there was a special agreement in writing to insure the 
same. The sender did not ask to have the message repeated, and an error oc- 
curred in transmission. Held, that the person receiving the message could not 
sue the company for damages without further proof of negligence than the mere 
fact of the error. Lillis v. American Telegraph Co., p. 226. 

In Wilcox v. Wilcox, p. 252, it is held, in opposition to the recent English 
cases, but in accordance with what is perhaps the weight of authority in Amer- 
ica, that, as against the personal representatives of a deceased partner, his widow 
is entitled to dower in his interest in the partnership real estate. 

A common carrier unreasonably delayed to carry goods, and their market 
value fell. Held, that the measure of the damages to which he was liable was 
the difference between their market value at the time when and place where 
they ought to have been delivered, and their market value at that place on the 
day when they were delivered, though there was no contract to deliver them 
within a specified time, and though the goods were not intended to be used for 
any special purpose at any certain time, and though they were delivered in as 
good condition as that in which they were received. Cutting v. Grand Trunk 
R.R. Co., p. 381. 

Under the statutes of Massachusetts, intoxicating liquors are not liable to be 
seized on execution. Ingalls v Baker, p. 449. 

In Nauer v. Thomas, p. 572, on a petition for habeas corpus, the court re- 
affirmed their decision in Fleming v. Clark, 12 Allen, 191, and refused to discharge 
a prisoner who had been sentenced for a violation of a State law, though a writ of 
error had been issued in the case by a justice of the Supreme Court of the 
United States, the court being of opinion that the Supreme Court of the United 
States had no jurisdiction to revise the judgment, and assuming that the writ had 
been improvidently issued, and would be dismissed. 

On p. 474, Attorney General vy. Old South Society in Boston, ond on p. 497, 
In re New South Meeting-House in Boston, will be found two interesting de- 
cisions in that class of cases touching charities and religious corporations, of 
which there have been so many recently in Massachusetts. 


Reports of Cases in Law and Equity, determined in the Supreme Court of the 

State of Iowa. By Evwarv H. Stites, Reporter. Vol. L., being Vol. XXII. 

of the Series. Des Moines: Mills & Co. 1867. 

Mr. Srives’s first volume does him credit. It comprises most of the decisions 
announced by the court at the June term, 1867, and among them are many of 
value, and not a few which possess quite a curious interest. The opinions of the 
court are generally commendably brief and to the point. It is not often that we 
find a bench which resists so laudably the besetting sin of American judges to 
wander off into disquisitions. In confining themselves to the points necessary to 
the decision of the cases brought before them, they set an example of conformity 
to the theory of the common law respecting judicial decisions, which seems to us 
much needed in the United States. 
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We spoke of curious cases in this volume. In Owen v. Owen, p. 270, a wife 
sues her husband in an action at law, apparently in the nature of trover, for the 
conversion of certain United States 7-30 bonds, to the amount of $1,600, which 
she alleged he had given her, and afterwards taken away again. And, stranger 
yet, the husband’s counsel did not take the point that the action would not lie; 
so that it is still a doubtful point whether such a suit can be maintained, though 
semble that it can be. The facts of the case, though not given at length, are 
singular enough. 

In McMenomy v. McMenomy, p. 149, the plaintiff, a widow, who never had 
but one child, which died at the age of nine years, and who was subsequently 
divorced a vinculo as alleged in her bill in equity (though this was stated in 
argument to have been an error, and that the divorce was only from bed and 
board), claimed the estate of her deceased husband, not as his widow, but as 
the sole heir to his sole heir, the deceased child. This ingenious claim was, 
however, denied by the court. 

A point of no great difficulty in itself, but of frequent recurrence in practice, 
is that decided in Bondurant v. Crawford, p. 40, that, when an agreement is ex- 
ecuted in duplicate, each of the parties retaining one, but only one of the copies 
is stamped, that one is a binding contract, and the party which has it may be 
notified to produce it in court, and, if he fails so to do, the unstamped copy will 
be sufficient to support the declaration. 

The right of those who have granted lands for public purposes, as for a 
square, park, or the like, to insist by application to courts of equity upon the 
granted premises being used exclusively for the purposes to which they were 
originally dedicated, is maintained in the case of Warren v. The Mayor of Lyons, 
p- 351. In that case, the plaintiff stated in his bill, that, in 1840, he and two 
others, being the owners in fee of the land where the city now is, laid it out 
as a town, made a ‘ plat” of the same, which was duly recorded, and on said 
“plat” dedicated a public square, marked as such on the map, to be for ever 
held by the town for public purposes; that it had been so held since 1840, but 
that the city now proposed dividing it into building lots; that he owned real 
estate adjoining the square which would be injuriously affected by this change, 
and that he paid as large a tax as any other person in the town. The defendant 
corporation admitted substantially the allegations in the bill, but justified their 
intention to divide up the square into lots by a statute passed on April 5, 1864. 
To this the plaintiff demurred, and his demurrer was sustained. The court say 
that, if the statute of 1864 means what the defendants claim, it is unconstitu- 
tional: and the decision sustains in the fullest manner the doctrine that courts 
of equity will carefully maintain the purposes for which land has been devoted to 
the public use. 

We commend, inter alia, the practice of Mr. Stiles in printing marginal notes 
to the opinions of the court. It assists one greatly in following the reasoning in 
the different portions of a case. 


Bibliography. By 8. Austixy LL.D. Philadelphia. 


Tus pamphlet is an earnest plea for legal bibliography. We heartily agree 
with Mr. Allibone that a critical manual of legal bibliography is a great desidera- 
tum in the literature of the law. Perhaps his plan of including the legal litera- 
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ture of all countries is too extensive; at any rate, no one in this country would 
have the means necessary for such a treatise. We would suggest, as practical 
limits, that the manual should contain all books in the English language, on 
law, and all books, in every language, on the common law. Such a work, mod- 
elled on Mr. Wallace's excellent volume on the Reporters, would come within 
the scope of the powers of an individual writer, and would indeed add a new 
honor to the American bar. But where shall we find any one with the leisure 
and the peculiar qualifications for so great a work ? 


Reports of Cases argued and determined in the Court of Appeals and Court of 
Errors, of South Carolina. Vol. XIV., from November, 1866, to May, 
1867, inclusive. By J. S. G. Ricuarpson, State Reporter. Charleston: 
E. J. Dawson & Co. 


A GLANCE through this volume will satisfy any one that the general demoraliza- 
tion consequent on the war has not met with an exception in South Carolina; 
for, of the forty cases reported in this volume, twenty —one-half— are State cases, 
and fully two-thirds of these are cases of indictment agairfst persons of color. 
Another instance of such a proportion of State cases in any one volume of South 
Carolina Reports is not to be met with. One cause, however, of this unprece- 
dented litigation on the criminal side of the court is to be found in the fact, that 
the legislature, at the close of the late war, saw proper to establish an Inferior 
Court in each district of the State, for the exclusive benefit of the colored race; 
and the confusion, already great, was made worse confounded by the subsequent 
changes in the organization and jurisdiction of these courts, which were found 
necessary. And now we have this volume full of learning, which is to pass 
away with the courts which gave rise to it. 

There are not many cases of general importance, or interest to the profession, 
in this volume. We have noted what seemed of value in our Digest. The case 
of State v. Drawdy, p. 87, decides that, in capital cases, the jury are not judges 
of the law as well as of the facts, and it is their duty to receive the law as laid 
down to them by the court. 

It is a little remarkable, that all of the decisions of the Court of Appeals are, 
without exception, unanimous, —no dissenting voice. It recalls what Sir James 
Burrow says in the preface to his Reports: ‘‘ And what has never happened 
before during a like period, there never has appeared in court the least differ- 
ence of opinion. Every rule, order, certificate, and judgment have been unani- 
mous.” We would recommend to the reporter to unite his Law and Equity 
Reports in the same volume. It is decidedly more convenient to the profession, 
and will be in keeping with the Reports of a majority of the other States. No 
one complains of the Reports of our highest national tribunal on the score that 
law and equity are reported indiscriminately. We have always thought, also, that 
a change might be made in the numbering of the Reports, so as to have all the 
Reports of the State uniformly numbered, and not, as at present, according to 
the name of the reporter for the time being. The practice of calling the Reports 
after the names of the States js becoming more and more common throughout 
the country. 
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Remarkable Trials of all Countries ; particularly of the United States, Great 
Britain, Ireland, and France. With Notes and Speeches of Counsel, contain- 
ing ‘Thrilling Narratives of Fact from the Court-room. Also, Historical 
Reminiscences of Wonderful Events. Compiled by Tuomas Dunpuy, of the 
New York Bar, and Tuomas J. Cummins, of the New York Press. New 
York: printed and published for the Compilers. 1867. 

Tuts work, we need hardly say, is a popular, not a legal, work. It contains 
narratives of some of the most remarkable trials ever held, and will be found to 
possess much interest for all classes of readers. These tragedies from real life 
always attract the great mass of men, —and naturally, too, for there is some- 
thing in the way in which the facts are brought out in the course of a trial before 
a court of law which irresistibly fascinates the attention. Many of our best novel- 
ists are for this reason led to avail themselves of this machinery to heighten the 
interest of an invented plot. Some of these trials are new to us; while others 
are of such a well-known character, that we are glad to possess a convenient 
account of them. 


Fourth Annual Report of the Board of State Charities of Massachusetts, to which 
are added the Reports of the Secretary and the General Agent of the Board. 
January, 1868. Boston: Wright & Potter. 1868. 


THE supervision of the Massachusetts Board of State Charities extends not 
only over almshouses and lunatic hospitals, but over prisons ; and indeed the con- 
nection between pauperism, insanity, and crime is so close that they are naturally 
classed together. The tables have gradually been brought into a very perfect 
system, which we recommend for adoption in those States which have not yet a 
settled method of presenting judicial statistics. The topic most largely discussed 
in the Report of this year is the treatment of the insane. We notice, also, that 
the Board are strongly in favor of the conditional pardon, or ticket of leave sys- 
tem, which was adopted by a recent statute. 


Opinion of Hon. John M. Read, of the Supreme Court of Pennsylvania, in 
Favor of the Passenger Railway Cars. running on every Day in the Week, 
including Sunday. Philadelphia: Sherman & Co. 1867. 


No legal statement of the cases of Sparhawk v. The Union Passenger Rail-_ 
way Co., and Kenson v. The Same, is given us in this opinion of Judge Read's; 
but the plaintiffs appear to have applied for an injunction to restrain the defend- 
ant corporation from running its cars on Sunday, which seems to have been 
refused by the court, on the sufficient ground that the remedy by injunction was 
not open to the plaintiffs. Judge Read, however, in an elaborate argument for 
which we cannot see the legal necessity, proceeds to show that the plaintiffs had 
no cause for complaint under the Sunday laws of the State; and that, even on 
the theory that Christianity is part of the law of Pennsylvania,—a theory ad- 
vanced, we cannot but think incautiously, in the dicta of several judges, —there 
is no ground to prevent the running of the cars on Sunday. We are not inclined 
to favor these extra-judicial opinions, even when we agree with the views ad- 
vanced in them. We believe it to be the best course in the end, in all cases, for 
the court to stop when a sufficient legal ground for its decision has been laid 
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down. But we will say of this opiniorf of Judge Read’s, that it is extremely 
interesting, and that it presents in a concise shape the arguments against Sabba- 
tarianism. The learned judge argues that the fourth commandment of the 
decalogue was intended only for the Jews; and he marshals an imposing array 
of historical evidence to show that this view has always been generally accepted 
in the Christian Church ; and that the better opinion in Christian countries has 
always been that the entire control of the observance of Sunday is in the hands 
of the State and the Church. His sketch of the opinions of the reformers, 
and of the most eminent divines in Protestant countries, on this subject, will be 
found of value, and will occasion, we are afraid, no small surprise to many 
readers. We regard the opinion as a valuable contribution to the anti-sabba- 
tarian side of the controversy. 


Insanity in its Medico-legal Relations. Opinion relative to the Testamentary 
Capacity of the late James C. Johnson, of Chowan County, N.C. By 
A. Hammonp, M.D., &c. Second Edition, with an Appendix 
containing the main points of Judge Merrimon’s charge to the jury. New 
York: Baker, Voorhis, & Co. 1867. 


WE are glad to see that a second edition of this valuable pamphlet has been 
called for, and we hope that the demand has come in great part from our own 
profession. We have already (1 Am. Law Rev. 566) called the attention 
of our readers to the ability with which Dr. Hammond has in this opinion treated 
of the difficult subject of the testamentary capacity of a person, who, though 
admitted to be insane at times, was also admitted at other times to be apparently 
free from any disturbing influence. In this second edition, which is beautifully 
printed, he has appended the points of the able charge to the jury of the judge 
before whom the cause was tried. A further notice of this interesting case will 
be found in the Journal of Psychological Medicine for July, 1867. 


Trial of the Murderers of Archibald Beebee. Argument of Ed. Graham Hay- 
wood, Special Judge Advocate, in Reply to the Arguments of the Several 
Counsel for William J. Tolar, David Watkins, and Thomas Powers, charged 
with the murder of Archibald Beebee, at Fayetteville, N.C., Feb. 11, 
1867. Delivered Sept. 13 and 14, 1867, before the Military Commis- 
sion, Raleigh, N.C. Published for Robert Avery, U.S.A., Judge Advocate, 
Raleigh, N.C. 1867. 

Ir appears, from Mr. Haywood’s argument, that one Archibald Beebee, a 
colored man, accused of having attempted to commit the crime of rape upon 
one Elvira Massey, was arrested, and carried to the town hall in Fayetteville, 
N.C., to undergo a preliminary examination before the magistrates. He was 
leaving the town hall in charge of the sheriff and his assistants, when he was 
assaulted by a mob, and, notwithstanding a stout resistance on the part of the 
officers of the law, was brutally murdered. With regard to that part of Mr. 
Haywood’s argument which treats of the evidence against the prisoners, who 
were a part of the crowd, we need not speak at length here. But the rest of 
his address, though open to some criticism, on the grounds of diffuseness and 
unnecessary display of rhetoric, is to be warmly commended, in so far as it is a 
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stand against that lawless spirit of violence which undertakes to punish accused 
persons on mere suspicion of their guilt, and even when they are in the hands- 
of the officers of the law. Whether the persons tried for this murder of 
Beebee were innocent or guilty, we, of course, do not know; but we are glad 
that the trial afforded scope for such a manly advocacy of the supremacy of law 
over the violence of a mob. 


The Quarterly Journal of Psychological Medicine and Medical Jurisprudence. 
Edited by Wiuttiam A. Hammonp, M.D., Professor of Diseases of the Mind 
and Nervous System, in the Bellevue Hospital Medical College, &e. Vol. I. 
No. 1. January, 1868. New York: Moorhead, Simpson, & Bond. Phila- 
delphia: Lindsay & Blakiston. London: Triibner & Co. 1868. 


Two articles in this valuable and always interesting quarterly claim the atten- 
tion of the legal profession, —the ‘‘ Remarks on the Trial of Calvin M. North- 
rup,” by Professor Lee, and the Essay on the Law of Rape, by Dr. Horatio R. 
Storer. Northrup was indicted in 1865 for attempting to kill his wife by admin- 
istering belladonna to her. He was tried three times: in the first two trials, the 

_ jury disagreed ; in the last, in February, 1867, he was found guilty. The case 
-is now before the Court of Appeals, on exceptions. Dr. Lee reviews the testi- 
mony relating to the effects of the alleged doses of belladonna, and gives us a 
great deal of valuable criticism on medical evidence, as well as much informa- 
tion with regard to the effects of belladonna on the system. He regards the 
testimony as altogether insufficient to convict the prisoner, and goes at some 
length into the merits of the case, where we do not care to follow him, as it 
appears that the case is still before the courts. As a whole, the article is a valu- 
able contribution to medical jurisprudence. 

The other article is the work of a gentleman whose studies have led him into 
the ground covered by the law of rape, and he certainly seems familiar enough 
with the questions which commonly arise. But notwithstanding an intimation 
that he has been through a regular course of legal study, and the numerous cita- 
tions from text-books and cases, Dr. Storer’s discussion has not the true legal 
method, and still less has it that calmness of tone which generally characterizes 
the treatment of such topics by good lawyers. There is an ex cathedra manner 
constantly visible in the paper, which is far from agreeable. 

We commend it to our readers, not certainly for its law, but as a valuable 
illustration of that incapacity or unwillingness of many able medical men to dis- 
tinguish law, medicine, and morals, which makes them feel entitled to speak 
as authorities on all three topics, and which goes far to explain the lack of regard 
paid to their opinions by courts and juries, of which they often so bitterly com- 
plain. 


The New-Englander. Edited by Professor Grorce P. Fisner, Professor 
oTny Dwicut, and L. Kinestry. January, 1868. New Haven: 
Thomas J. Stafford. 1868. 


THE present number of this valuable quarterly contains, among other articles, 
a learned essay — the fourth of a series—on Divorce ; the subject being ‘* Divorce 
and Divorce Law in Europe since the Reformation,” by President Woolsey, of 
Yale College. The general topic of marriage, and its manifold legal and social 
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relations, is attracting everywhere much attention at the present time ; and there 
* is no greater service which can be rendered to the community than to examine 
the subject historically. The practical results of the laws and practices of differ. 
ent nations, and of the tenets of different churches, with reference to the obliga. 
tion of the marriage tie, furnish a safer guide to a correct system than the a priori 
theories of any theologian or jurist; and we are glad to see the learning and 
ability of President Woolsey enlisted in this service. 

We also call attention to an able and very intelligible article on ‘‘ the National 
Debt,” by Joseph S. Ropes, of Boston. It takes sound, manly, honest, and 
practical views of the great question of the day. 


The Western Jurist. 

Tuer December number, in addition to several decisions, contains an article 
on the ‘Judiciary System of Iowa,” by Thomas F. Withrow, Esq., the late 
State Reporter. 

The American Law Register. For December, January, and February. 


Bes1wes the usual collection of decided cases, the December number contains 
a sketch of William Wirt; the January number, an essay on patenting a prin- 
ciple; and the February number, an interesting letter, by Judge Redfield, om 
the administration of justice. 


The Legal Intelligencer. Philadelphia. 
The Pittsburgh Legal Journal. 
The Internal Revenue Record and Customs Journal. New York. 


Tus weekly paper, the official organ of the Treasury, is confined now to mat- 
ters of internal revenue. The bankruptcy cases are published in a separate 
form, in a weekly paper called, we believe, the ‘‘ Bankrupt Register.” The 
division of the two departments seems advisable. We have not yet seen the 
** Bankrupt Register.” 


The New York Daily Transcript. 
The Canada Law Journal. Toronto. 


The Canada Law Journal. Montreal. 

WE regret to learn that ‘‘ the heavy expense attendant upon the monthly pub- 
lication of the [Montreal] Law Journal, augmented by the default of not a few 
subscribers to remit their dues promptly, has rendered it necessary to revert to 
the former plan of a quarterly issue.” We hope the inventive ingenuity of our 
Canadian brethren will enable them to find different titles for their two law 
periodicals. It is very confusing to have them both called by the same name. 


The Law Times. London. 
The Solicitor’s Journal and Reporter. London. 


F 

q 

J 

q 


LIST OF NEW LAW BOOKS. 


A LIST OF NEW LAW BOOKS PUBLISHED IN ENGLAND AND 
; AMERICA SINCE JAN. 1, 1868. 


Allen’s Massachusetts Reports. Vol. 138. 8vo, sheep, $5.50. H. O. Houghton & 
Co., Boston. 

Angell’s Treatise on the Law of Carriers. Fourth edition. Revised, corrected, and 
enlarged by John Lathrop. 8vo, sheep, $7.50. Little, Brown, & Co., Boston. 
Avery & Hobbs’s Bankrupt Law of the United States; with Notes and Appendix. 

8vo, sheep, $4.50. Little, Brown, & Co., Boston. 

Bigg’s Reform and Registration Acts, 1867. 12mo, cloth, 5s. Waterlow, London. 

Bingham’s Treatise on the Law of Real Property. 8vo, sheep, $6.50. Albany, N.Y. 

Browne’s (G. Lathom) Manual of the Companies Act, 1867. 8vo, cloth, 2s. 6d. 
Stevens & Haynes, London. 

Browne’s (G. Lathom) Treatise on the Companies Act, 1862. 8vo, cloth, 21s. Ste- 
vens & Haynes, London. 

Brown’s Agency ard ‘I'rusts for Payment of Debts. 12mo, cloth, 3s. 6d. Sweet, 
London. 

Coldwell’s Tennessee Reports. 2 vols., 8vo, sheep, $20.00. S.C. Mercer, Nashville. 

Coldwell’s ‘Tennessee Reports. Vol. 3. 8vo, sheep, $10.00. S.C. Mercer, Nashville. 

Cox on Ancient Parliamentary Elections. Crown 8vo, cloth, 3s.6d. Longman & Co., 
London. 

De Burgh’s Elements of Maritime International Law. 8vo, cloth, 10s. 6d. Longman 
& Co., London. 

De Gex & Smith’s Arrangements between Debtors and Creditors under the Bank- 
ruptcy Act of 1861; a Collection of Precedents with Supplement. 8vo, cloth, 
22s. Stevens & Sons, Londun. 

Dunphy & Cummins’s Remarkable Trials of all Countries. 8vo, sheep, $4.50. New 
York. 

Edmonds’ Statutes at Large of the State of New York. Vol. 6. 8vo, sheep, $5.00. 
Weed, Parsons, & Co., Albany. 

Elton’s Treatise on Common and Waste Lands. 8vo, cloth, 10s. Wildy & Sons. 
London. 

Finlason on the Law as to Riot and Rebellion. 8vo, cloth, 5s. Stevens & Sons, 
London. 

¥inlason’s Sketch of the Law relating to Public Rights over Waste and Common 
Lands. 8vo, sewed, 2s. 6d. Stevens & Sons, London. 

Fisher’s Patent Cases. Vol. 1. 8vo, sheep, $30.00. Cincinnati, Ohio. 

Grady’s Treatise on the Hindoo Law of Inheritance. 8vo, cloth, 2s. 2d. Wildy & 
Sons, London. 

Greenleat’s Treatise on the Law of Evidence. Edited by Redfield. Vols. 2 and 3. 
New editions. $15.00. Little, Brown, & Co., Boston. 

Livingston’s Law Register and Official Directory for 1868. 8vo, sheep, $7.50. Mer- 
chant’s Union Law Co., New York. 

VOL. I. 35 


546 LIST OF NEW LAW BOOKS. 


Lovesy’s Law of Arbitration between Masters and Workmen. Butterworths, Lon. 
don. 

Morgan’s Statutes, General Orders, and Regulations relating to the Practice, &c., of 
Chancery. 8vo, cloth, 30s. Stevens & Sons, London. 

Morley’s Administration of Justice in British India. Royal 8vo, cloth, reduced to 
10s. Williams & Norgate, London. 

New Hampshire General Statutes; to which are prefixed the Constitutions of the 
United States and of the State. 8vo, sheep, 35.00. B. W. Sanborn, Concord. 

New York Court of Appeals Reports. By Tiffany. Vol. 36. 8vo, sheep, 34.50. W. 
C. Little, Albany. 

New York,— General School Law of the State. 8vo, paper, 30.75. Weed, Par. 
sons, & Co., Albany. 

Paschal’s Constitution of the United States Defined and Carefully Annotated. 12mo, 
sheep, $2.50. W.H. & O. H. Morrison, Washington, D.C. 

Pennsylvania State Reports. Vol. 53. By Smith. 8vo, cloth, $4.50. Kay & 
Brother, Philadelphia. 

Phillips’s Treatise on the Law of Insurance.- Fifth edition. 2 vols., 8vo, sheep, $15.00. 
Hurd & Houghton, New York. 

Puterbaugh’s Illinois Pleading and Practice. Second edition. 8vo, sheep, $7.50. 
Callaghan & Cutler, Chicago. 

Richardson’s South Carolina Reports of Cases in Court of Appeals and Court of 
Errors. Vol. 14. 8vo, sheep, $6.00. E. J. Dawson & Co., Charleston. 

Robertson’s Reports of Cases in the Superior Court of the City of New York. Vol. 2. 
8vo, sheep, $7.00. W. C. Little, Albany. 

Smith’s Practice and Proceedings in Probate Courts. Second edition. 12mo, cloth, 
$2.00 ; sheep, $2.50. Little, Brown, & Co., Boston. 

Snell’s Principles of Equity. S8vo, cloth, 188. Stevens & Haynes, London. 

Stamp Duties Digest. Sixth edition; with Addenda, showing the Alterations of 
1866 and 1867. Foolscap 8vo, cloth, 7s. Vacher & Sons, London. 

Statutes at Large of the United States of America passed at the First Session of the 
Fortieth Congress, 1867, with the Treaties, &. Edited by G. P. Sanger. Royal 
8vo, paper, $1.00. Little, Brown, & Co., Boston. 

Thompson’s (J. G.) Law and Practice of Provisional Remedies. With an Appendix 
of Forms. 8vo, sheep, $6.50. W. C. Little, Albany. - 

Thring’s Law and Practice of Joint Stock and other Public Companies. 8vo, cloth, 
18s. Stevens & Sons, London. 

Tiffany’s Treatise on Government and Constitutional Law. 8vo, sheep, $6.00. W. 
C. Little, Albany. 

Wallace’s Reports of the Supreme Court of the United States. Vol. 5. 8vo, sheep, 
$6.50. W.H. & O. H. Morrison, Washington. ; 

Wendt’s Papers on Maritime Legislation. 8vo, cloth, 10s. 6d. London. 

Wills on Changes of Jurisdiction and Practice in County Courts, &c. 8vo, cloth, 15s. 
Stevens, London. 

Yale’s Legal Titles to Mining Claims and Water Rights in California. 8vo, sheep, 
$7.50. A. Roman & Co., San Francisco. 


4 4 
q 
q 
‘ 
4 
4 
q 
a 
4 


SUMMARY OF EVENTS. 


UNITED STATES. 


ImpeacuMENT. — We propose to give, first, a very brief diary of events up 
to the time of going to press; secondly, to set forth some of the most important 
documents bearing on the case; and then to offer a summary of the leading 
arguments which have been urged on the principal questions involved, and on 
one or two collateral points. 

Aug. 12, 1867. — The President suspended Secretary Stanton from office. 
The Senate met Dec. 12, and on the 13th refused to concur in the suspension. 
Mr. Stanton thereupon resumed his office. 

Feb. 21, 1868. — The President removed Mr. Stanton, and appointed Brevet 
Major General Lorenzo Thomas, Adjutant General of the army, to fill the 
office ad interim. The Senate passed the following resolutions, offered by 
Senator Wilson, by a vote of 29 to 6:— 


“ Whereas the Senate have received and considered the communication of the 
President, stating that he had removed Edwin M. Stanton, Secretary of War, and 
designated the Adjutant General of the army to act as Secretary of War ad interim, 
therefore — 

“ Resolved, By the Senate of the United States, that, under the Constitution and 
laws of the United States, the President has no power to remove the Secretary of 
War, and designate any other officer to perform the duties of that office ad interim.” 


Feb. 2. — General Thomas was arrested on a charge of high misdemeanor, 
and gave bail. Mr. Stanton refused to surrender his office to General Thomas. 

Feb. 23. — Sunday. 

Feb. 24. —The House of Representatives voted to impeach the President by 
a vote of 126 to 47. Messrs. Stevens, Boutwell, Bingham, Wilson of Iowa, 
Logan, Julian, and Ward were appointed a committee to draw up articles of im- 
peachment. The President sent a message to the Senate, in reply to their resolu- 
tion of Feb. 21, justifying his action. 

Feb. 25. — Messrs. Stevens and Bingham announced to the Senate that the 
House of Representatives had impeached the President. 

Feb. 26. — General Thomas was discharged by Cartter, Chief Justice of the 
Supreme Court of the District of Columbia, as the grand jury was coming in in 
four days, and there were no fears of General Thomas's absenting himself ad 
interim. 

Feb. 27.— Thomas v. Stanton, case for false imprisonment, ad damnum 
$150,000. 
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Feb, 28. — Rules of procedure in impeachment reported in the Senate by 
Mr. Howard. 


Feb. 29. — Ten articles of impeachment presented to the House by the com- 
mittee. 

March 1. — Sunday. 

March 2.— Mr. Butler presents an additional article. A protest by forty- 
five members against the proceedings in impeachment was refused a reading, and 
was not allowed to be printed in the Globe. All the original articles of impeach- 
ment, except the seventh, were adopted by a vote of 126 to41. The House 
appointed as managers Messrs. Stevens of Pennsylvania (votes 107), Butler of 
Massachusetts (108), Bingham of Ohio (114), Boutwell of Massachusetts (113), 
Wilson of Iowa (112), Williams of Pennsylvania (107), Logan of Illinois, 
(106). 

March 3.— Mr. Butler’s article accepted on reconsideration, 87 to 41; Mr, 
Bingham’s, 109 to 40. 

March 4. — Chief Justice Chase sent’a letter to the Senate, setting forth his 
views of the nature of the Senate as a court of impeachment, and of his relation 
to it. It will be given below. The House managers presented the articles of 
impeachment to the Senate. We give the account from the newspapers : — 


“ At five minutes past one, the managers appeared, followed by the members of the 
House, the latter ranging themselves outside the bar of the Senate. 

“ The managers took the seats provided for them in the following order : — 

“Mr. Bingham on the right, Messrs. Boutwell, Stevens, Logan, Wilson, Williams, 
and Butler. 

“The Speaker of the House was invited to a seat by the President pro tempore, 
and was escorted to his seat by Mr. Grimes. 

“Silence having been restored, the chairman of the committee, Mr. Bingham, 
said, — 

«Mr. President, — The managers on the part of the House of Representatives, by 
order of the House, are ready at the bar of the Senate to present articles of impeach- 
ment for the maintenance of the impeachment preferred against Andrew Johnson, 
President of the United States.’ 

“ The President pro tempore: ‘The Sergeant-at-arms will make proclamation.’ 

“The Sergeant-at-arms: ‘Hear ye! Hear ye! All persons are ordered to keep 
silence, on pain of imprisonment, while the House of Representatives exhibit to the 
Senate articles of impeachment against Andrew Johnson, President of the United 
States.’ 

“ Mr. Bingham then rose, and read the articles of impeachment, the managers also 
standing, with the exception of Mr. Stevens. 

“The galleries were crowded at an early hour, and the confusion during the read- 
ing was avoided by keeping the doors closed. 

“When the reading was concluded, the document was handed to the President 
pro tempore by the Sergeant-at-arms. 

“The President pro tempore: ‘The Senate will take proper action on the subject of 
impeachment, of which due notice will be given to the House of Representatives.’ 

“The managers then, twenty minutes before two o’clock, retired, followed by the 
members of the House, and the galleries rapidly thinned.” 


The Senate discussed the right of the Chief Justice to vote, and it was deter- 
mined that he could not vote. 
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March 5. — Chief Justice Chase sworn as presiding officer. We give the 
account of the proceedings : — 


“ The President pro tempore said, ‘ The morning hour having expired, all legislative 
and executive business is ordered to cease, for the purpose of proceeding to the busi- 
ness connected with the impeachment of the President of the United States. The 
chair is vacated for that purpose.’ 

“The Chief Justice then advanced up the aisle, clad in his official robes, and 
escorted by Mr. Pomeroy, of Kansas, chairman of the committee appointed for that 
purpose, with Judge Nelson of the Supreme Court on his right, Messrs. Buckalew 
and Wilson and other members of the committee bringing up the rear, with members 
of the House, who stood behind the bar of the Senate. 

“The Chief Justice, having ascended to the President’s chair, said in a measured 
and impressive voice, — 

“ «Senators, — In obedience to a notice, I have appeared to join with you in form- 
- ing a court of impeachment for the trial of the President of the United States, and I 
am now ready to take the oath.’ 

“The following oath was then administered to the Chief Justice by Judge Nel- 
son : — 

“*T do solemnly swear, that, in all things pertaining to the trial of the impeachment 
of Andrew Johnson, President of the United States, I will do impartial justice accord- 
ing to the Constitution and the laws. So help me God.’ 

“The Chief Justice then said, ‘The oath will now be administered to the Senators 
as they will be called by the Secretary in succession.’ 

“The Secretary called the roll, and each Senator advanced in turn and took the 
oath prescribed in the rules, as given above. The only Senators absent were Messrs. 
Doolittle of Wisconsin, Edmunds of Vermont, Patterson of New Hampshire, and 
Saulsbury of Delaware.” 


The right of Mr. Wade, President of the Senate pro tempore, to sit as a mem- 
ber of the court was discussed at some length. 

March 6. — Mr. Wade was allowed to be sworn on the ground that the objection 
to his capacity to sit was premature. The Chief Justice made the suggestion 
contained in his letter, that the Court of Impeachment was a different body from 
the Senate, and put the question whether the rules adopted by the latter should 
be regarded as the rules of this body: it was voted that they should be adopted, 
thus sanctioning the views of the Chief Justice. The managers of the House 
demanded that the Senate take process against the President, and a summons, re- 
turnable March 13, was ordered to issue. 

March 13. — The President appeared by his counsel, Messrs. Stanbery, Cur- 
tis, Evarts, Nelson, and Black, and asked for forty days in which to prepare 
and file his answer. It was ordered, after argument, that the President be 
required to file his answer on Monday, March 23. It was ordered, that on ap- 
plication of the managers, unless cause for delay should be shown, the trial 
should proceed immediately. 


Tue Tenure or Orrice Act. — The following are the sections of the Act of 
March 2, 1867, ‘regulating the tenure of certain civil offices,” which are most 
directly brought in question in the impeachment proceedings : — 

“ Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That every person holding any civil office to which 
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he has been appointed by and with the advice and consent of the Senate, and every 
person who shall hereafter be appointed to any such office, and shall become duly 
qualified to act therein, is, and shall be entitled to hold such office until a successor 
shall have been in like manner appointed and duly qualified, except as herein other. 
wise provided: Provided, that the Secretaries of State, of the Treasury, of War, of 
the Navy, and of the Interior, the Postmaster General, and the Attorney General 
shall hold their offices respectively for and during the term of the President by 
whom they may have been appointed, and for one month thereafter, subject to re- 
moval by and with the advice and consent of the Senate. 

“Src. 2. And be it further enacted, That when any officer appointed as aforesaid, 
excepting judges of the United States courts, shall, during a recess of the Senate, be 
shown by evidence satisfactory to the President, to be guilty of misconduct in office, 
or crime, or for any reason shall become incapable or legally disqualified to perform 
its duties, in such case, and in no other, the President may suspend such officer, and 
designate some suitable person to perform temporarily the duties of such office until 
the next meeting of the Senate, and until the case shall be acted upon by the Senate, 
and such person so designated shall take the oaths and give the bonds required by 
law to be taken and given by the person duly appointed to fill such office ; and in 
such case it shall be the duty of the President, within twenty days after the first day 
of such next meeting of the Senate, to report to the Senate such suspension, with the 
evidence and reasons for his action in the case, and the name of the person so desig- 
nated to perform the duties of such office. And if the Senate shall concur in such 
suspension, and advise and consent to the removal of such officer, they shall so certify 
to the President, who may thereupon remove such officer, and, by and with the ad- 
vice and consent of the Senate, appoint another person to such office. But if the Senate 
shall refuse to concur in such suspension, such officer so suspended shall forthwith 
resume the functions of his office; and the powers of the person so performing its 
duties in his stead shall cease, and the official salary and emoluments of such officer 
shall, during such suspension, belong to the person so performing the duties thereof, 
and not to the officer so suspended: Provided, however, That the President, in case he 
shall become satisfied that such suspension was made on insufficient grounds, 
shall be authorized, at any time before reporting such suspension to the Senate as 
above provided, to revoke such suspension, and reinstate such officer in the per- 
formance of the duties of his office.” 

“Sec. 5. And be it further enacted, That if any person shall, contrary to the pro- 
visions of this act, accept any appointment to or employment in any office, or shall 
hold or exercise or attempt to hold or exercise any such office or employment, he 
shall be deemed, and is hereby declared to be guilty of a high misdemeanor, and, 
upon trial and conviction thereof, he shall be punished therefor by a fine not exceed- 
ing ten thousand dollars, or by imprisonment not exceeding five years, or both said 
punishments, in the discretion of the court. 

“Sec. 6. And be it further enacted, That every removal, appointment, or employ- 
ment, made, had, or exercised contrary to the provisions of this act, and the making, 
signing, sealing, countersigning, or issuing of any commission or letter of authority 
for or in respect to any such appointment or employment, shal! be deemed, and are 
hereby declared to be, high misdemeanors, and, upon trial and conviction thereof, 
every person guilty thereof shall be punished by a fine not exceeding ten thousand 
dollars, or by imprisonment not exceeding five years, or both said punishments, in 
the discretion of the court: Provided, That the President shall have power to make 
out and deliver, after the adjournment of the Senate, commissions for all officers 
whose appointment shall have been advised and consented to by the Senate.” 


i 
4 
a 
7 
a 
a 
4 
q 
q 
4 
a 
“a 
§ 
4 4 


SUMMARY OF EVENTS. 551 


Articles exhibited by the House of Representatives of the United States, in the Name of Them- 
selves and all the People of the United States, against Andrew Johnson, President of the 
United States, in Maintenance and Support of their Impeachment against him for High 

Crimes and Misdemeanors. 


Articie I. 


Tuar said Andrew Johnson, President of the United States, on the twenty-first day 
of February, in the year of our Lord 1868, at Washington, in the District of Columbia, 
unmindful of the high duties of his office, of his oath of office, and of the require- 
ment of the Constitution that he should take care that the laws be faithfully exe- 
cuted, did unlawfully, and in violation of the Constitution and laws of the United 
States, issue an order in writing for the removal of Edwin M. Stanton from the 
office of Secretary for the Department of War, said Edwin M. Stanton having been 
theretofore duly appointed and commissioned, by and with the advice and consent of 
the Senate of the United States, as such Secretary, and said Andrew Johnson, Presi- 
dent of the United States, on the twelfth day of August, in the year of our Lord 1867, 
and during the recess of said Senate, having suspended by his order Edwin M. Stan- 
ton from said office, and within twenty days after the first day of the next meeting 
of said Senate, that is to say, on the twelfth day of December, in the year last afore- 
said, having reported to said Senate such suspension with the evidence and reasons 
for his action in the case and the name of the person designated to perform the duties 
of such office temporarily until the next meeting of the Senate, and said Senate, 
thereafterward, on the thirteenth day of January, in the year of our Lord 1868, having 
duly considered the evidence and reasons reported by said Andrew Johnson for 
said suspension, and having refused to concur in said suspension, whereby and by 
force of the provisions of an act entitled “An act regulating the tenure of certain 
civil offices,” passed March 2, 1867, said Edwin M. Stanton did forthwith resume the 
functions of his office, whereof the said Andrew Johnson had then and there due 
notice, and said Edwin M. Stanton, by reason of the premises, on said twenty-first day 
of February, being lawfully entitled to hold said office of Secretary for the Department 
of War, which said order for the removal of said Edwin M. Stanton is, in substance, 
as follows, that is to say : — 


Executive Mansiox, Wasninoton, D.C., Feb. 21, 1868. 

Sir,— By virtue of the power and authority vested in me as President by the 
Constitution and laws of the United States, you are hereby removed from office as 
Secretary for the Department of War, and your functions as such will terminate 
upon receipt of this communication. 

You will transfer to Brevet Major General Lorenzo Thomas, Adjutant General of 
the army, who has this day been authorized and empowered to act as Secretary of 
War ad interim, all records, books, papers, and other public property now in your 
custody and charge. Respectfully yours, 

ANDREW JOHNSON. 
Hon. Epwin M. Stanton, Washington, D.C. 


which order was unlawfully issued with intent then and there to violate the act 
entitled “ An act regulating the tenure of certain civil offices,”’ passed March 2, 1867 ; 
and, with the further intent contrary to the provisions of said act, in violation thereof, 
and contrary to the provisions of the Constitution of the United States, and without 
the advice and consent of the Senate of the United States, the said Senate then and 
there being in session, to remove said Edwin M. Stanton from the office of Secretary 
for the Department of War, the said Edwin M. Stanton being then and there Secre- 
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tary of War, and being then and there in the due and lawful execution and discharge 
of the duties of said office, whereby said Andrew Johnson, President of the United 
States, did then and there commit, and was guilty of a high misdemeanor in office. 


II. 


That on said twenty-first day of February, in the year of our Lord 1868, at Wash- 
ington, in the District of Columbia, said Andrew Johnson, President of the United 
States, unmindful of the high duties of his office, of his oath of office, and in viola- 
tion of the Constitution of the United States, and contrary to the provisions of an act 
entitled “ An act regulating the tenure of certain civil offices,” passed March 2, 1867, 
without the advice and consent of the Senate of the United States, said Senate then 
and there being in session, and without authority of law, did, with intent to violate. 
the Constitution of the United States and the act aforesaid, issue and deliver to one 
Lorenzo Thomas a letter of authority in substance as follows, that is to say : — 


Executive Mansion, Wasuincton, D.C., Feb. 21, 1868. 


Si1r,— Hon. Edwin M. Stanton having this day been removed from office as Secre- 
tary for the Department of War, you are hereby authorized and empowered to act 
as Secretary of War ad interim, and wilk immediately enter upon the discharge of the 
duties pertaining to that office. 

Mr. Stanton has been instructed to transfer to you all the records, books, papers, 
and other public property now in his custody and charge. 

Respectfully yours, ANDREW JOHNSON. 


To Brevet Major General Lorenzo Tuomas, Adjutant General United States Army, 
Washington, D.C. 


then and there being no vacancy in said office of Secretary for the Department 
of War, whereby said Andrew Johnson, President of the United States, did then 
and there commit, and was guilty of a high misdemeanor in office. 


III. 


That said Andrew Johnson, President of the United States, on the twenty-first 
day of February, in the year of our Lord 1868, at Washington, in the District of 
Columbia, did commit and was guilty of a high misdemeanor in office in this, that, 
without authority of law, while the Senate of the United States was then and there 
in session, he did appoint one Lorenzo Thomas to be Secretary for the Department 
of War ad interim, without the advice and consent of the Senate, and with intent to 
violate the Constitution of the United States, no vacancy having happened in said 
office of Secretary for the Department of War during the recess of the Senate, and 
no vacancy existing in said office at the time, and which said appointment, so made 
by said Andrew Jolinson, of said Lorenzo Thomas, is in substance as follows, that 
is to say :— 

[As in Art. IL] 


ArticLe IV. 


That said Andrew Johnson, President of the United States, unmindful of the high 
duties of his office and of his oath of office, in violation of the Constitution and laws of 
the United States, on the twenty-first day of February, in the year of our Lord 1868, 
at Washington, in the District of Columbia, did unlawfully conspire with one Lorenzo 
Thomas, and with other persons to the House of Representatives unknown, with 
intent, by intimidation and threats, unlawfully to hinder and prevent Edwin M. Stanton, 
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then and there the Secretary for the Department of War, duly appointed under the 
laws of the United States, from holding said office of Secretary for the Department of 
War, contrary to and in violation of the Constitution of the United States, and of the 
provisions of an act entitled “An act to define and punish certain conspiracies,” ap- 
proved July 31, 1861, whereby said Andrew Johnson, President of the United States, 
did then and there commit and was guilty of a high crime in office. 


ARTICLE V. 


That said Andrew Johnson, President of the United States, unmindful of the high 
duties of his office and of his oath of office, on the twenty-first day of February, in 
the year of our Lord 1868, and on divers other days and times in said year, before the 
second day of March, a.p. 1868, at Washington, in the District of Columbia, did 
unlawfully conspire with one Lorenzo Thomas, and with other persons to the House 
of Representatives unknown, to prevent and hinder the execution of an act entitled 
“ An act regulating the tenure of certain civil offices,” passed March 2, 1867, and in 
pursuance of said conspiracy did unlawfully attempt to prevent Edwin M. Stanton, 
then and there being Secretary for the Department of War, duly appointed and com- 
missioned under the laws of the United States, from holding said office, whereby the 
said Andrew Johnson, President of the United States, did then and there commit and 
was guilty of a high misdemeanor in office. 


ArticLe VI. 


That said Andrew Johnson, President of the United States, unmindful of the high 
duties of his office and of his oath of office, on the twenty-first day of February, in 
the year of our Lord 1868, at Washington, in the District of Columbia, did unlawfully 
conspire with one Lorenzo Thomas, by force to seize, take, and possess the property 
of the United States in the Department of War, and then and there in the custody 
and charge of Edwin M. Stanton, Secretary for said Department, contrary to the 
provisions of an act entitled “ An act to define and punish certain conspiracies,” ap- 
proved July 31, 1861, and with intent to violate and disregard an act entitled “ An act 
regulating the tenure of certain civil offices,” passed March 2, 1867, whereby said 
Andrew Johnson, President of the United States, did then and there commit a high 
crime in office. 


Articite VII. 


That said Andrew Johnson, President of the United States, unmindful of the high 
duties of his office and of his oath of office, on the twenty-first day of February, in 
the year of our Lord 1868, at Washington, in the District of Columbia, did unlawfully 
conspire with one Lorenzo Thomas, with intent unlawfully to seize, take, and possess 
the property of the United States in the Department of War, in the custody and 
charge of Edwin M. Stanton, Secretary for said Department, with intent to violate 
and disregard the act entitled “ An act regulating the tenure of certain civil offices,” 
passed March 2, 1867, whereby said Andrew Johnson, President of the United States, 
did then and there commit a high misdemeanor in office. 


Articite VIIL. 

That said Andrew Johnson, President of the United States, unmindful of the high 
duties of his office and of his oath of office, with intent unlawfully to control the dis- 
bursements of the moneys appropriated for the military service and for the Depart- 
ment of “War, on the twenty-first day of February, in the year of our Lord 1868, at 
Washington, in the District of Columbia, did unlawfully and contrary to the pro- 
visions of an act entitled ‘‘ An act regulating the tenure of certain civil offices,” passed 
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March 2, 1867, and in violation of the Constitution of the United States, and without 
the advice and consent of the Senate of the United States, and while the Senate was 
then and there in session, there being no vacancy in the office of Secretary for the 
Department of War, with intent to violate and disregard the act aforesaid, then and 
there issue and deliver to one Lorenzo Thomas a letter of authority in writing, in sub- 
stance as follows, that is to say :— 
[As in Article IL] 

whereby said Andrew Johnson, President of the United States, did then and there 
commit and was guilty of a high misdemeanor in office. 


IX. 


That said Andrew Johnson, President of the United States, on the twenty-second 
day of February, in the year of our Lord 1868, at Washington, in the District of 
Columbia, in disregard of the Constitution and the laws of the United States duly 
enacted, as commander-in-chief of the army of the United States, did bring before 
himself then and there William H. Emory, a major general by brevet in the army of , 
the United States, actually in command of the Department of Washington and the 
military forces thereof, and did then and there, as such commander-in-chief, declare to 
and instruct said Emory, that part of a law of the United States, passed March 2, 1867, 
entitled “ An act making appropriations for the support of the army for the year end- 
ing June 30, 1868, and for other purposes,”’ especially the second section thereof, which 
provides, among other things, that “all orders and instructions relating to military 
operations issued by the President or Secretary of War shall be issued throtigh the 
general of the army, and, in case of his inability, through the next in rank,” was 
unconstitutional, and in contravention of the commission of said Emory, and which 
said provision of law had been theretofore duly and legally promulgated by general 
order for the government and direction of the army of the United States, as the said 
Andrew Johnson then and there well knew, with intent thereby to induce said Emory, 
in his official capacity as commander of the Department of Washington, to violate the 
provisions of said act, and to take and receive, act upon and obey, such orders as he, 
the said Andrew Johnson, might make and give, and which should not be issued 
through the general of the army, of the United States, according to the provisions of 
said act, and with the further intent thereby to enable him, the said Andrew Johnson, 
to prevent the execution of an act entitled “ An act regulating the tenure of certain 
civil offices,” passed March 2, 1867, and to unlawfully prevent Edwin M. Stanton, 
then being Secretary for the Department of War, from holding said office and dis- 
charging the duties thereof, whereby said Andrew Johnson, President of the United 
States, did then and there commit and was guilty of a high misdemeanor in office. 


ArTIcLe X. 


That said Andrew Johnson, President of the United States, unmindful of the high 
duties of his office and the dignity and proprieties thereof, and of the harmony and 
courtesies which ought to exist and be maintained between the executive and legis- 
lative branches of the Government of the United States, designing and intending to 
set aside the rightful authority and powers of Congress, did attempt to bring into dis- 
grace, ridicule, hatred, contempt, and reproach the Congress of the United States and 
the several branches thereof, to impair and destroy the regard and respect of all the 
good people of the United States for the Congress and legislative power thereof (which 
all officers of the Government ought inviolably to preserve and maintain), and,to excite 
the odium and resentment of all the good people of the United States against Congress 
and the laws by it duly and constitutionally enacted; and in pursuance of his said 
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design and intent, openly and publicly, and before divers assemblages of the citizens 
of the United States, convened in divers parts thereof to meet and receive said Andrew 
Johnson as the chief magistrate of the United States, did, on the eighteenth day of 
August, in the year of our Lord 1866, and on divers other days and times, as well 
before as afterward, make and deliver with a loud voice certain intemperate, inflam- 
matory, and scandalous harangues, and did therein utter loud threats and bitter 
menaces as well against Congress as the laws of the United States duly enacted 
thereby, amid the cries, jeers, and laughter of the multitudes then assembled and 
within hearing, which are set forth in the several specifications hereinafter written, in 
substance and effect, that is to say :— 

[Here follow three specifications, citing parts of the President’s speeches of Aug. 18, 
Sept. 3, and Sept. 8, 1866.] 
which said utterances, declarations, threats, and harangues, highly censurable in 
any, are peculiarly indecent and unbecoming in the chief magistrate of the United 
States, by means whereof said Andrew Johnson has brought the high office of the 
President of the United States into contempt, ridicule, and disgrace, to the great scan- 
dal of all good citizens, whereby said Andrew Johnson, President of the United States, 
did commit, and was then and there guilty of, a high misdemeanor in office. 


ArticLe XI. 


That said Andrew Johnson, President of the United States, unmindful of the high 
duties of his office and of his oath of office, and in disregard of the Constitution and 
laws of the United States, did heretofore, to wit, on the eighteenth day of August, 
1866, at the city of Washington, and the District of Columbia, by public speech, 
declare and affirm in ‘substance, that the Thirty-ninth Congress of the United States 
was not a Congress of the United States authorized by the Constitution to exercise 
legislative power under the same; but, on the contrary, was a Congress of only part 
of the States, thereby denying, and intending to deny, that the legislation of said 
Congress was valid or obligatory upon him, the said Andrew Johnson, except in so 
far as he saw fit to approve the same, and also thereby denying, and intending to 
deny, the power of the said Thirty-ninth Congress to propose amendments to the 
Constitution of the United States; and, in pursuance of said declaration, the said 
Andrew Johnson, President of the United States, afterward, to wit, on the twenty- 
first day of February, 1868, at the city of Washington, in the District of Columbia, 
did unlawfully and in disregard of the requirements of the Constitution, that he should 
take care that the laws be faithfully executed, attempt to prevent the execution of an 
act entitled “ An act regulating the tenure of certain civil offices,” passed March 2, 
1867, by unlawfully devising and contriving, and attempting to devise and contrive, 
means by which he should prevent Edwin M. Stanton from forthwith resuming the 
functions of the office of Secretary for the Department of War, notwithstanding the 
refusal of the Senate to concur in the suspension theretofore made by said Andrew 
Johnson of said Edwin M. Stanton from said office of Secretary for the Department 
of War, and also by further unlawfully devising and contriving, and attempting to 
devise and contrive, means then and there to prevent the execution of an act entitled 
“ An act making appropriations for the support of the army for the fiscal year ending 
June 380, 1868, and for other purposes,’’ approved March 2, 1867, and also to prevent 
the execution of an act entitled “ An act to provide for the more efficient government 
of the rebel States,”’ passed March 2, 1867; whereby the said Andrew Johnson, Presi- 
dent of the United States, did then, to wit, on the twenty-first day of February, 1868, 
at the city of Washington, commit, and was guilty of, a high misdemeanor in office. 

And the House of Representatives, by protestation, saving to themselves the liberty 
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of exhibiting at any time hereafter any further articles or other accusation or im- 
peachment against the said Andrew Johnson, President of the United States, and also 
of replying to his answers which he shall make unto the articles herein preferred 
against him, and of offering proof to the same and every part thereof, and to all and 
every other article, accusation, or impeachment which shall be exhibited by them, as 
the case shall require, do demand that the said Andrew Johnson may be put to 
answer the high crimes and misdemeanors in office herein charged against him, and 
that such proceedings, examinations, trials, and judgments may be thereupon had and 
given as may be agreeable to law and justice. 


Tetter of the Chief Justice to the Senate. 


To THe SENATE OF THE UNITED 


Inasmuch as the sole power to try by impeachment is vested by the Constitution 
in the Senate, and it is made the duty of the Chief Justice to preside when the Presi- 
dent is on trial, I take the liberty of submitting, very respectfully, some observations 
in respect to the proper mode of proceeding upon the impeachment which has been 
preferred by the House of Representatives against the President now in office. That 
when the Senate sits for the trial of an impeachment, it sits as a court, seems unques- 
tionable: that for the trial of an impeachment of the President this court must be con- 
stituted of the members of the Senate, with the Chief Justice presiding, seems equally 
unquestionable. The “ Federalist” is regarded as the highest contemporary authority 
in the construction of the Constitution; and in the 64th number the functions of the 
Senate, sitting in their judicial capacity as a court, for the trial of an impeachment, 
are examined. 

In a paragraph explaining the reasons for uniting the Supreme Court with the 
Senate in the formation of the court of impeachment, it is observed that, to a certain 
extent, the benefits of that union will be obtained from making the Chief Justice of the 
Supreme Court the president of the court of impeachment, as is proposed in the plan 
of the convention ; while the inconveniences of an entire incorporation of the former 
into the latter will thus be substantially avoided. This was perhaps the prudent 
measure. ‘This authority seems to leave no doubt upon either of the propositions just 
stated ; and a statement of them will serve to introduce the question, upon which I 
think it my duty to state the result of my reflections to the Senate ; namely, at what 
period, in the case of the impeachment of the President, should the court of impeach- 
ment be organized, under oath, as directed in the Constitution # 

It will readily suggest itself to any one who reflects on the abilities and learning in 
the law which distinguishes so many of the Senators, besides the reason assigned 
in the “ Federalist,” that there must have been still another for the provision requiring 
the Chief Justice to preside in the court of impeachment. Under the Constitution, in 
the case of a vacancy in the office of President, the Vice President succeeds ; and it was 
doubtless thought prudent and befitting that the next in succession should not preside 
in a proceeding through which a vacancy might be created. It was not doubted that 
the Senate, while sitting in its ordinary capacity, must necessarily receive from the 
House of Representatives some notice of its intention to impeach the President at its 
bar; and it does not seem to me an unwarrantable opinion, in view of this constitu- 
tional provision, that the organization of the Senate, as a court of impeachment under 
the Constitution, should precede the actual announcement of the impeachment on the 
part of the House, and it may be thought a still less unwarrantable opinion that arti- 
cles of impeachment should only be presented to a court of impeachment, that no 
summons or other process should issue except from the organized court, and that the 
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rules for the government of the proceedings of such a court should be framed only by 
the court itself. 

I have found myself unable to come to any other conclusion than these. I can 
assign no reason for requiring the Senate to organize as a court under any other than 
its ordinary presiding officer for the latter proceedings upon an impeachment of the Pre- 
sident, which does not seem to me to apply equally to the earlier. I am informed that 
the Senate has proceeded upon other views, and it is not my purpose to contest what 
its superior wisdom may have directed. All good citizens will fervently pray that no 
occasion may ever arise when the grave proceedings now in progress will be cited as 
a precedent. But it is not impossible that such an occasion may come. 

Inasmuch, therefore, as the Constitution has charged the Chief Justice with an 

important function in the trial of an impeachment of the President, it has seemed 
to me fitting and obligatory, when he is unable to concur in the views of the 
Senate concerning matters essential to the trial, that his respectful dissent should 
appear. 

S. P. Cuase, Chief Justice of the United States. 


Rules of Procedure and Practice in the Senate when sitting on the Trial of Impeachments. 


I. Whensoever the Senate shall receive notice from the House of Representatives 
that managers are appointed on their part to conduct an impeachment against any 
person, and are directed to carry articles of impeachment to the Senate, the Secretary 
of the Senate shall immediately inform the House of Representatives that the Senate 
is ready to receive the managers for the purpose of exhibiting such articles of im- 
peachment agreeably to said notice. 

II. When the managers of an impeachment shall be introduced at the bar of the 
Senate, and shall signify that they are ready to exhibit articles of impeachment 
against any person, the presiding officer of the Senate shall direct the Sergeant-at- 
arms to make proclamation, who shall, after making proclamation, repeat the following 
words, viz.: ‘‘ All persons are commanded to keep silence, on pain of imprisonment, 
while the House of Representatives is exhibiting to the Senate of the United States 
articles of impeachment against ;” after which the articles shall be ex- 
hibited ; and then the presiding officer of the Senate shall inform the managers that 
the Senate will take proper order on the subject of the impeachment, of which due 
notice shall be given to the House of Representatives. 

Ill. Upon such articles being presented to the Senate, the Senate shall, at one 
o'clock afternoon of the day (Sunday excepted) following such presentation, or sooner 
if so ordered by the Senate, proceed to the consideration of such articles, and shall 
continue in session from day to day (Sundays excepted), after the trial shall com- 
mence (unless otherwise ordered by the Senate), until final judgment shall be ren- 
dered, and so much longer as may, in its judgment, be needful. Before proceeding 
to the consideration of the articles of impeachment, the presiding officer shall admin- 
ister the oath hereinafter provided to the members of the Senate then present, and to 
the other members of the Senate, as they shall appear, whose duty it shall be to take 
the same. 

IV. When the President of the United States, or the Vice President of the United 
States, upon whom the powers and duties of the office of President shall have devolved, 
shall be impeached, the Chief Justice of the Supreme Court of the United States shall 
preside ; and in a case requiring the said Chief Justice to preside, notice shall be 
given to him by the presiding officer of the Senate, of the time and place fixed for the 
consideration of the articles of impeachment, as aforesaid, with a request to attend ; 
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and the said Chief Justice shall preside over the Senate during the consideration of 
said articles, and upon the trial of the person impeached therein. 

V. The presiding officer shall have power to make and issue, by himself or by the 
Secretary of the Senate, all orders, mandates, writs, and precepts authorized by these 
rules, or by the Senate, and to make and enforce such other regulations and orders in 
the premises as the Senate may authorize or provide. 

VI. The Senate shall have power to compel the attendance of witnesses, to enforce 
obedience to its orders, mandates, writs, precepts, and judgments, to preserve order, 
and to punish in a summary way contempts of, and disobedience to, its authority, 
orders, mandates, writs, precepts, or judgments, and to make all lawful orders, rules, 
and regulations which it may deem essential or conducive to the ends of justice. 
And the Sergeant-at-arms, under the direction of the Senate, may employ such aid 
and assistance as may be necessary to enforce, execute, and carry into effect the law- 
ful orders, mandates, writs, and precepts of the Senate. 

VII. The presiding officer of the Senate shall direct all necessary preparations in 
the Senate Chamber, and the presiding officer upon the trial shall direct all the forms 
of proceeding while the Senate are sitting for the purpose of trying an impeachment, 
and all forms during the trial not otherwise specially provided for. The presiding 
officer may, in the first instance, submit to the Senate, without a division, all ques- 
tions of evidence and incidental questions ; but the same shall, on the demand of one- 
fifth of the members present, be decided by yeas and nays. 

VIII. Upon the presentation of articles of impeachment, and the organization of 
the Senate as hereinbefore provided, a writ of summons shall issue to the accused, 
reciting said articles, and notifying him to appear before the Senate upon a day and 
at a place to be fixed by the Senate, and named in such writ, and file his answer to 
said articles of impeachment, and to stand to and abide the orders and judgments of 
the Senate thereon; which writ shall be served by such officer or person as shall be 
named in the precept thereof, such number of days prior to the day fixed for such 
appearance as shall be named in such precept, either by the delivery of an attested 
copy thereof to the person accused, or, if that cannot conveniently be done, by leaving 
such copy at the last known place of abode of such person, or at his usual place of 
business, in some conspicuous place therein ; or if such service shall be, in the judg- 
ment of the Senate, impracticable, notice to the accused to appear shall be given in 
such other manner, by publication or otherwise, as shall be deemed just; and, if the 
writ aforesaid shall fail of service in the manner aforesaid, the proceedings shall not 
thereby abate, but further service may be made in such manner as the Senate shall 
direct. If the accused, after service, shall fail to appear, either in person or by attor- 
ney, on the day so fixed therefor as aforesaid, or, appearing, shall fail to file his answer 
to such articles of impeachment, the trial shall proceed, nevertheless, as upon a plea of 
not guilty. Ifa plea of guilty shall be entered, judgment may be entered thereon 
without further proceedings. 

IX. At twelve o’clock and thirty minutes, afternoon of the day appointed for the 
return of the summons against the person impeached, the legislative and executive 
business of the Senate shall be suspended, and the Secretary of the Senate shall 
administer an oath to the returning officer in the form following, viz.: “I, 
, do solemnly swear that the return made by me upon the process issued on 
the day of , by the Senate of the United States, against ‘ 
is truly made, and that I have performed such service as therein described : so help 
me God.” Which oath shall be entered at large on the records. 

X. The person impeached shall then be called to appear and answer the articles of 
impeachment against him. If he appear, or any person for him, the appearance shall 
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be recorded, stating particularly if by himself or by agent, or attorney, naming the 
person appearing, and the capacity in which he appears. If he do not appear, either 
personally or by agent or attorney, the same shall be recorded. 

“XI. At twelve o’clock and thirty minutes, afternoon of the day appointed for the 
trial of an impeachment, the legislative and executive “business of the Senate shall 
be suspended, and the Secretary shall give notice to the House of Representatives 
that the senate is ready to proceed upon the impeachment of , in the 
Senate Chamber, which chamber is prepared with acommodations for the reception 
of the House of Representatives. 

XII. The hour of the day at which the Senate shall sit upon the trial of an im- 
peachment shall be (unless otherwise ordered) twelve o’clock, w.; and, when the hour 
for such sitting shall arrive, the presiding officer of the Senate shall so announce ; 
and thereupon the presiding officer upon such trial shall cause proclamation to be 
made, and the business of the trial shall proceed. The adjournment of the Senate 
sitting in said trial shall not operate as an adjournment of the Senate ; but, on such 
adjournment, the Senate shall resume the consideration of its legislative and execu- 
tive business. 

XII. The Secretary of the Senate shall record the proceedings in cases of impeach- 
ment as in the case of legislative proceedings, and the same shall be reported in the 
same manner as the legislative proceedings of the Senate. 

XIV. Counsel for the parties shall be admitted to appear and be heard upon an 
impeachment. 

XV. All motions made by the parties or their counsel shall be addressed to the 
presiding officer ; and if he, or any Senator, shall require it, they shall be committed 
to writing, and read at the Secretary’s table. 

XVI. Witnesses shall be examined by one person on behalf of the party producing 
them, and then cross-examined by one person on the other side. 

XVII. Ifa Senator is called as a witness, he shall be sworn, and give his testimony 
standing in his place. 

XVIII. If a Senator wishes a question to be put to a witness, or to offer a motion 
or order (except a motion to adjourn), it shall be reduced to writing, and put by the 
presiding officer. 

XIX. At all times while the Senate is sitting upon the trial of an impeachment, 
the doors of the Senate shall be kept open, unless the Senate shall direct the doors to 
be closed while deliberating upon its decisions. 

XX. All preliminary or interlocutory questions, and all motions, shall be argued 
for not exceeding one hour on each side, unless the Senate shall by order extend the 
time. 

XXI. The case, on each side, shall be opened by one person. The final argument 
on the merits may be made by two persons on each side (unless otherwise ordered by 
the Senate, upon application for that purpose), and the argument shall be opened and 
closed on the part of the House of Representatives. 

XXII. On the final question whether the impeachment is sustained, the yeas and 
nays shall be taken on each article of impeachment separately ; and if the impeach- 
ment shall not, upon any of the articles presented, be sustained by the votes of two- 
thirds of the members present, a judgment of acquittal shall be entered; but, if the 
person accused in such articles of impeachment shall be convicted upon any of said 
articles by the votes of two-thirds of the members present, the Senate shall proceed to 
pronounce judgment, and a certified copy of such judgment shall be deposited in the 
office of the Secretary of State. 

XXIII. All the orders and decisions shall be made and had by yeas and nays, 
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which shall be entered on the record, and without debate, except when the doors shall 
be closed for deliberation, and in that case, no member shall speak more than once on 
one question, and for not more than ten minutes on an interlocutory question, and 
for not more than fifteen minutes on the final question, unless by consent of the Sen- 
ate, to be had without debate ; but a motion to adjourn may be decided without the 
yeas and nays, unless they be demanded by one-fifth of the members present. 

XXIV. [This article, containing only forms of oaths and of process, is omitted.] 

XXV. Ifthe Senate shall at any time fail to sit for the consideration of articles of 
impeachment on the day or hour fixed therefor, the Senate may, by an order to be 
adopted without debate, fix a day and hour for resuming such consideration. 


The principal questions raised by the above articles of impeachment are as 
follows : — 

1. Is the Tenure of Office Act constitutional? As to this, it will be found to 
have been thought, (a) That the President had the right of removal under the gene- 
ral grant of executive powers in the Constitution, either exclusively, which would 
make the act unconstitutional, or in the absence of legislation, which would make 
it constitutional: (b) That the power to remove was incident to the power to 
appoint, and that the power to appoint was in the President, which would make 
the act unconstitutional ; or that the power to appoint was in the President and 
Senate jointly, which would make the act constitutional: (¢) That the power to 
remove is impliedly given exclusively to the President, along with and as inci- 
dent to the power to nominate. 

2. The second question is, Has the Tenure of Office Act been infringed, and, 
if not, was the appointment of General Thomas ad interim lawful ? 

3. Another question, raised by the tenth article, is, whether the President 
can be impeached except for an offence against the Constitution or the statutes 
of the United States. 

4. The last question on the merits is whether, if the act violated should be 
held unconstitutional by the Supreme Court, the Senate could still convict on 
articles charging that violation. 

I. (a) Has the President an indefeasible right, under the Constitution, to 
remove officers which that instrument gives him the power to nominate, and, 
by and with the advice and consent of the Senate, to appoint? The debates of 
1789 (1 Annals of Congress, 456-485, especially 461) have been cited as sanc- 
tioning this conclusion. 


On the other hand, it has been said that — 


“ The question involved in that debate was not whether the President had the power 
of removing an officer, the tenure of whose office was fixed by law, but whether he had 
such power when the law was silent as to the tenure.” (Lawrence arguendo. — United 
States v. Guthrie, 17 Howard, 284, 298; Congr. Globe, Feb. 1, 1867, Mr. Hale’s 
Speech.) 


Mr. Madison’s argument in those debates, in favor of the President’s power, 
as put by Mr. Webster,' is as follows : — 


“The executive power is vested in the President: this is the general rule of the 
Constitution. The association of the Senate with the President, in exercising a par- 


1 Speech in the Senate, Feb. 16, 1885. (Webster's Works, vol. iv.) 
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ticular function belonging to the executive power, is an exception to this general rule, 
and exceptions to general rules are to be taken strictly ; therefore, though the Senate 
partakes of the appointing powers, by express provision, yet, as nothing is said of its 
participation in the removing power, such participation is to be excluded.” 

Mr. Webster replied to this, that the power of removal did not vest in the 
President under the general grant of executive power, but it was incident to 
the power to appoint, and the power to appoint was in the President and Senate 
jointly. His conclusion was, that, by a true interpretation of the Constitution, 
the President had not the power of removal, without the advice and consent of 
the Senate, —a view which is sanctioned by Mr. Justice McLean, in his opinion 
in United States v. Guthrie, 17 How. 306, and in which, he says, the Supreme 
Court, in the time of Chief Justice Marshall, concurred. Mr. Webster went on 
to say, in the speech above referred to, that, without admitting that Congress 
might not hereafter, if necessity should require it, reverse the decision of 1789, 
yet as that decision had been sanctioned by practice, and recognized by subse- 
quent laws, Congress should act upon it for the present. Whereupon he voted 
for a law recognizing the power of the President to remove, but requiring a state- 
ment of reasons to be laid before the Senate when the power was exercised. It 
seems, therefore, that Mr. Webster did not consider that the decision of 1789 
went farther than it did in the opinion of Mr. Lawrence. Indeed, he says, * If 
Congress were to declare by law that the Attorney General or the Secretary of 
State should hold his office during good behavior, I am not aware of any ground 
on which such a law could be held unconstitutional” (p. 196) ; and again (p. 197), 
“Ifa law were to pass, declaring that district attorneys or collectors of customs 
should hold their offices four years, unless removed on conviction for misbehavior, 
no one could doubt its constitutional validity ; because the legislature is naturally 
competent to prescribe the tenure of office. And is a reasonable check on the 
power of removal any thing more than a qualification of the tenure of office ?” 

(b) A different view has been taken by some, who stand on the premises that 
the power to remove was incident to the power to appoint; viz., that the Presi- 
dent alone appointed, after submitting his nomination to the Senate, and there- 
fore had the power to remove. That the President alone appoints, seems to have 
been the opinion of Congress when they passed the Act of Feb. 20, 1863, sec- 
tion 1 of which speaks of the heads of executive departments, ‘‘ or other officer 
in either of said departments, whose appointment is vested in the President.” 
This seems to have been thought by the Supreme Court also, when they decided 
Marbury vy. Madison, 1 Cranch, 137, 159. The Chief Justiée there says, 
“The appointment being, under the Constitution, to be made by the President 
personally.” (The italics are his. See, also, p. 167.) But it is not probable 
that Congress would have accepted the conclusion ; and it appears, from the rest 
of the case first cited, that the Supreme Court certainly did not. This suggestion 
is so little pressed now-a-days, that we pass it over with a mention. 

The great case of Marbury v. Madison, just cited, certainly seems to be 
authority for the constitutionality of the Tenure of Office Act. Mr. Marbury 
was a justice of the peace for the District of Columbia, appointed by the Presi- 
dent by and with the advice and consent of the Senate, but by act of Congress 
having a tenure of five years. It is very clearly resolved in that case that the 


President could not dismiss him before that time. See pp. 167, 168: ‘ It is, 
VoL. 1. 36 
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then, the opinion of the court, . . . that the appointment conferred on him a legal 
right to the office for the space of five years.” 

Page 172: ‘It has already been stated that the applicant has to that commis- 
sion a vested legal right, of which the executive cannot deprive him. He has 
been appointed to an office from which he is not removable at the will of the 
executive.” 

Ex parte Hennen, 13 Peters, 230, has been cited on the other side; but 
Thompson, J., who gave the decision in that case, appears to have been contem- 
plating only the right of removal in the absence of statutory regulations, and 
asserting the authority of the President in that case. Indeed, he seems clearly 
to admit the power of Congress to pass a law regulating the tenure of office. He 
says, p. 259, ** All offices, the tenure of which is not fixed by the Constitution 
or limited by law, must be held at the will and discretion of some depart- 
ment of the Government.” — ‘‘ Jn the absence of all constitutional provision or 
statutory regulation, it would seem to be a sound and necessary rule to consider 
the power of removal as incident to the power of appointment.” 

(c) An argument has been made, from the use of the word nominate, in the 
Constitution. It is said this power is in the President alone. Otherwise the 
word would be synonymous with appoint, and superfluous. Now, if the Presi- 
dent is dependent on the Senate for his power of removal, what becomes of his 
undoubted right to nominate? He has no opportunity to nominate, except by 
their permission. Reference is also made to the second half of the clause of the 
Constitution, just alluded to, by which the President may fill vacancies occurring 
during the recess of the Senate, by granting commissions which shall expire at 
the end of the next session. ‘The last words, clearly, only mark the farthest time 
of expiration, and do not prescribe that the office shall continue until that time. 
The President, after filling a vacancy, might remove the officer of his own crea- 
tion, and put in another in his place. May he not do the same while the Senate 
is in session? Does not the power to nominate include the power to make a 
vacancy ? it is asked; or, rather, does not nomination create a vacancy of itself, 
proprio vigore 2? 

The practice, however, is said to be the other way (Webster's Works, vol. 
iv. p. 189) ; and that an officer in possession of the office at the time of nomina- 
tion should be held to continue in possession until the appointment of his suc- 
cessor, only seems to deprive the President of the power of subjecting the Senate 
to duress in cases where they do not concur in the appointment of a new incum- 
bent, —a power they unquestionably possess. 

II. Has the Tenure of Office Act been infringed ? 

It is urged, on the part of the President, that the removal of Mr. Stanton 
and the appointment of General Thomas do not constitute a breach of the Tenure 
of Office Act. The first part of the first section of that act enacts generally that 
every person holding any civil office to which he has been appointed by and with 
the advice and consent of the Senate, shall be entitled to hold such office until a 
successor shall have been in like manner appointed and duly qualified. This, by 
a slight cireuity, deprives the President of the power of removal from any office, 
without the consent of the Senate. But by a proviso attached to the said first 
section, the Secretaries of State, of the Treasury, of War, &c., shall hold their 
offices respectively for and during the term of the President by whom they may 
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have been appointed, and for one month thereafter. The insertion of this pro- 
viso must be taken as limiting the generality of the preceding clause, which, 
without this, would have covered the chiefs of departments. These officers are, 
by the proviso, only entitled to hold for a month after the term of the President 
by whom they are appointed. But, says Mr. Johnson, I never appointed Mr. 
Stanton. His only appointment was from my predecessor, and this act confers 
no rights on him. I am at liberty, therefore, to remove him, as I could have 
before the ‘Tenure of Office Act was passed. 

Assuming, then, that the removal was lawful, was the appointment of General 
Thomas ad interim so? The President, after referring to section 2 of the Act 
of Aug. 7, 1789, creating the War Department, to show that removal was then 
contemplated as one of the causes through which a vacancy might occur, cites as 
the authority for his action section 1 of the Act of Feb. 13, 1795. By this see- 
tion, in case of vacancy in the office of Secretary of War (among others), it 
shall be lawful for the President of the United States to authorize any person or 
persons, at his discretion, to perform the duties of the said respective offices until 
a successor be appointed or such vacancy be filled. It is admitted that the Act 
of Feb. 20, 1863, § 1, makes provision for the vacancies occurring in certain 
specified ways, and does not include one caused by removal; but this section 
only repeats, in substance, section 8 of an Act of May 8, 1792, and so cannot be 
taken as repealing an act subsequent to the one last mentioned, by implication 
merely. 

We have observed that in the standard edition of the Statutes at Large, the Act 
of Feb. 13, 1795 is marked obsolete ; but we are not aware that this is authori- 
tative, and it is immaterial in view of the answer to the other branch of the argu- 
ment. It is said in reply, To be sure, Mr. Stanton was not appointed by Mr. 
Johnson; but he was by Mr. Lincoln, and the term of the latter has not yet 
expired. To this it is rejoined, and with great force, if the fact is as alleged, 
True it is, that Mr. Lincoln’s second term had not expired, but Mr. Stanton was 
not recommissioned at the beginning of Mr. Lincoln's second term. Supposing, 
then, any other person than Mr. Lincoln had been elected for that second term, 
and Mr. Stanton had held over in like manner, he would have been a mere tenant 
by sufferance under this act; for he was only entitled, under the proviso in 
section one, to hold a month after the term of the President, by whom he was 
appointed, had expired. 

Can the construction of the word term, in the act which the President is 
charged with violating, be changed, because an individual, after filling one term, 
was chosen for another? 

We do not undertake to discuss the moral aspects of the case ; but it certainly 
seems to us, that, of the legal defences, this is the strongest, as to all the articles 
reached by it. 

III. Mr. Butler's article suggests another question: Can the President be 
impeached except for a crime? On this point we can do no more than refer to 
two or three sources of information. An able article by Professor Theodore W. 
Dwight, in 6 Am. Law Reg. N.s. 257, since published in pamphlet form, stren- 
uously maintains that ‘‘ the Constitution only adopts (impeachment) as a mode 
of procedure, leaving the crimes to which it is to be applied to be settled by the 
general rules of criminal law.” He further argues that, as there are no common 
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law crimes under the United States, ‘‘ there can be no impeachment, except for a 
violation of a law of Congress, or for the commission of a crime named in the 
Constitution.” In a subsequent number of this same periodical (Jbid. 641) 
Judge W. Lawrence, of Ohio, upholds a contrary doctrine in an interesting 
article. 

The clause in the Constitution that the President, &c., shall be removed from 
office on impeachment for and conviction of treason, bribery, or other high 
crimes and misdemeanors, Art. 2, § 4, certainly seems, on its face, to express the 
intended limit of impeachable offences, as well as to prescribe a punishment, 
That clause clearly excludes removal from office as a penalty for a conviction ot 
any other offence than those named; and it would be a strange sight to see the 
Senate sitting to decide whether the President was liable to a pecuniary mulct or 
to imprisonment while his tenure of office was secure. 

Perhaps so much as this will be conceded. But, it is said, the words “ high 
crime and misdemeanor” leave the whole question open. They must be inter- 
preted by parliamentary usage; and, by the parliamentary law, an impeachable 
offence and an indictable offence are not synonymous. 

But though a previous impeachment be no answer to an indictment, and even 
admitting, what the authorities seem to settle otherwise, that an indictable 
offence is not a necessary element in one which is impeachable, still the fact re- 
mains that impeachment was only a method of punishing what the common law 
or statutes recognized as a crime, (1 Story on Const. § 798). So much was 
this so, that the opinion of the judges might be asked as to what the law was. 
This being so, we are not aware of any reasoning which suffices to destroy the 
common law jurisdiction of the United States courts over crimes that does not 
equally apply to impeachment. Indeed, this seems to be admitted by those 
whose opinions are the strongest in support of the jurisdiction of the Senate 
independently of statute. Story says (1 Com. on Const., § 798), ‘* Those who 
denounce the common law, as having any application or existence in regard 
to the national government, must be necessarily driven to maintain that the 
power of impeachment is, until Congress shall legislate, a mere nullity, or that 
it is despotic both in its reach and in its proceedings.” Rawle, in his work on 
the Constitution, is stronger to the same effect (ch. xxviii., ad finem). 

But that the courts of the United States have no common law jurisdiction 
seems to be settled against Judge Story’s opinion; and the conclusion which he 
deprecated, but admitted as logical, seems to follow. 

It may be worthy of note by those who are inclined to cite early English 
precedents to show that impeachment extended to offences not indictable, that, _ 
from the beginning of the reign of Edward IV. till the 17th year of James L, 
this jurisdiction was supplanted by bills of attainder and the Star Chamber 

(4 Hatsell, 72, 73). Neither of the last-named institutions have a good name 
now-a-days, yet the reasons offered for the latter are much the same as those 
now put Jorth for impeachment at common law. Bacon said of the Star 
Chamber, ‘ This court is one of the sagest, and noblest institutions of this 
kingdom; . . . there was always reserved a high and pre-eminent power to 
the king’s council in causes that might, in example or consequence, concern the 
state of the commonwealth.” Lord Somers said, ‘It was set up as a formal 
court in the 3d year of Henry VIIth, in very soft words, —‘ To punish great 
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riots, to restrain offenders too big for ordinary justice, or, in modern phrase, 
to preserve the public peace.’ But in a little time it made this nation tremble.” 
Cited 4 Hatsell, 73, n. 

IV. There is one other principal question raised in this matter which must be 
mentioned. Supposing the act is unconstitutional, can the President still be im- 
peached for its violation? That a law which is unconstitutional is void ab initio, 
and can impose no obligation, seems too clear for argument. The newspaper 
suggestion, that, if this be so, any one may violate a law, conceiving it to be void, 
is obviously futile. Of course any one may disregard a law under those circum- 
stances, but at his own peril; for, if he wilfully violates a valid law, his having 
acted conscientiously will not relieve him from one tittle of his punishment. 
There is some language of Chief Justice Chase, however, in Mississippi v. John- 
son, 4 Wall. 475, which looks as if it were his opinion that each of the three 
great divisions of government must determine the constitutionality of laws for 
themselves, irrespective of a contrary determination elsewhere. He says, 
** Suppose the bill filed, and the injunction prayed for allowed. If. . . the Presi- 
dent complies with the order of the court, and refuses to execute the acts ot 
Congress, . . . may not the House of Representatives impeach the President for 
such refusal?” It certainly would have seemed, but for this language, that, when 
the Supreme Court of the United States had once declared an act unconstitu- 
tional, every department of government was bound to respect their decision. 

On the other hand, if the act in question is constitutional, and the President 
has wilfully violated it, whatever may have been his duty, and whatever may be 
the policy of impeachment, it seems too clear for argument that he is legally 
punishable, in spite of any conscientious motives which he may have had. 


Two or three questions have already arisen as to the nature and proceedings 
of a court of impeachment. The Chief Justice has been sustained, as was noted 
in our diary, in his position that the Senate did not become a court of impeach- 
ment capable of making rules, until he had taken his place as presiding officer. 
Had it not been for this decision, it might, perhaps, have been doubted — inter- 
preting the Constitution in the light of the English precedents — whether this 
were so. In Foster’s Crown Law, a resolution of the Lords is cited that ‘t The 
High Steward is but a speaker or chairman pro tempore for the more orderly pro- 
ceeding at the trial; the appointment of him doth not alter the nature of the 
court, which still remaineth the Court of the Peers in Parliament.” The force 
of this may be impaired by the fact that it was alleged that an impeachment 
might proceed without the appointment of a High Steward at all. But this seems 
to have been because the king, from whom the special commission issued, might 
otherwise have been able to suspend proceedings indefinitely (Jbid. 142-145). 
This difficulty was avoided by nominating the officer who should preside. In 
the same clause of the Constitution which required that the Senate should have 
a president other than the usual one, and whether any other object than this was 
proposed in that clause, would seem to admit of a reasonable doubt. At any 
rate, as we have said, it seems to be undeniable that the peers felt no scruples in 
acting judicially before the appointment of a High Steward. Yet it is to be 
noted that the High Steward was often the Lord Chancellor, or other person 
learned in the law, and fulfilled functions similar to those of the Chief Justice 
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with us.. As to the right of the Chief Justice to vote, the authorities cited 
by Mr. Conkling, in his speech of March 4, seem conclusive against it, 
unless there should be put. forward other grounds besides precedent. Speak- 
ing of impeachment, Foster says (Crown Law, 143), ‘‘The High Steward, 
himself voting merely as a peer and member of that court, in common with the 
rest of the peers, and in no other right.” 

With regard to Mr. Wade's right to be sworn of the court, it would seem that 
the decision of the Senate, that any objection to him was premature, was correct, 
and that the proper time for considering his right was when he should be chal- 
lenged by the accused. 


LEGISLATION. —Few noticeable acts, except those of political or financial im- 
portance, have been passed by Congress at its present session, but several im- 
portant bills have been introduced. Among these is a bill introduced into 
the House of Representatives by Mr. Poland, of Vermont, for excepting from 
the operation of the legal tender act contracts for the payment of money in 
which it is expressly stipulated that payment shall be made in gold. 

Mr. Kerr, of Indiana, has introduced a bill limiting and defining the Admi- 
ralty Jurisdiction of the United States, the most important provision of which 
is the saving to the parties the right of any concurrent remedy which may be 
given by the State laws where a vessel is employed in the business of commerce 
and navigation on the lakes and inland navigable waters of the United States. 
This bill has its origin in the decision of the Supreme Court of the United 
States at its last term in the case of T'he Hine v. Trevor, 4 Wallace, 555; in 
which it was held, that a proceeding in rem in a State court, under a State 
statute, against a vessel for a cause of action cognizable in the admiralty, was 
not within the clause of the Judiciary Act, § 9, saving to suitors ‘‘ the right of 
a common law remedy, where the common law is competent to give it.” This 
decision was the legitimate following out of prior decisions of the Supreme 
Court; but we own we have never regarded with favor this withdrawal of 
questions arising between citizens of the same State from the jurisdiction of the 
State courts, and we hope Mr. Kerr’s bill will become a law. 

The need of some reform in the manner of conducting the law business of 
the Government has long been felt at Washington. At present, each of the de- 
partments has a separate set of law officers, the result of which is unnecessary 
expense, and the still greater evil of conflicting opinions. 


The following table presents the names and salaries of the present law officers 
at Washington :— 


Attorney General 

Assistant Attorney General . 

1,200) 

Examiner of Claims in the State Department. . . . . .. . « 8,000.00 


Amount carried forward . . ows eos 


‘ 

‘ 
} 
4 
4 
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Amount brought forward . 
Solicitor of the Treasury. . . . 
Three clerks . 


Seven clerks . 


Messenger. . 
Assistant Solicitor of the Same 
Solicitor of Internal Revenue 
Solicitor of the Court of Claims 
Assistant Solicitor 
Deputy Solicitor . 
Messenger . 
Auditor of the Post-Office 
Judge Advocate General, as head of the Danes of Military Duan, a oon 
of the War Department “during the continuance of the present rebel- 
lion,” made permanent by Act July 28,1866. . . . .. . . . 5,678.19 
Assistant Judge Advocate General . . . . 4,475.20 
$1,800 1,800.00 
1,600 1,600.00 
1,400 1,400.00 
1,200, two 2,400.00 
Solicitor and Naval Judge Advocate iil “an officer in the Navy De- 
partment,” “for service during the rebellion and one year thereafter” 3,500.00 
Solicitor of the War Department . . . 2,500.00 
Average of amount paid assistant cownetl in te Smee Cont of the 
United States for three years, ending June 30, 1867 . . . . . . 9,100.00 


Five clerks . 


This does not include expenses of counsel employed by the various depart- 
ments in the Court of Claims and for services otherwise, which would probably 
reach ten thousand dollars, and which, with the additional twenty per cent to 
civil employés, authorized by the joint resolution of Congress of Feb. 28, 1867, 
making about $8,850, makes the total annual cost $116,648.39. 

With a view to remedy this evil, two bills have been introduced into the House 
of Representatives, — one by Mr. Jenckes, of Rhode Island, the other by Mr. 
Lawrence, of Ohio. 

Mr. Jenckes’s bill provides for the establishment of a Department of Justice, 
the Secretary of which shall be called the Secretary of the Department of 
Justice, and for the repeal of all acts creating the offices of Attorney General, 
Assistant Attorney General, Solicitor of the Treasury, Assistant Solicitor of 
the Treasury, Solicitor of Internal Revenue, Naval Solicitor, and Judge Advo- 
cate General. The Secretary is to have the supervision of all suits in which the 
United States is concerned, and is to furnish advice and opinion when required 
by the President, or requested by the heads of any of the other executive 
departments. There are to be in the department, to enable the Secretary to 
perform his duties, four officers learned in the law, to be called respectively the 
Attorney General of the United States, the Solicitor General of the United 
States, the Assistant Attorney General, and the Assistant Solicitor General. No 
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fees are hereafter to be allowed to attorneys or counsel, except the district 
attorneys, for services rendered to the Government, unless on the certificate of 
the Secretary of the Department of Justice. 

Judge Lawrence's bill provides for the establishment of a Law Department, 
of which the Attorney General shall be the head. There are to be bureaus in 
the Department of International Law, Revenue Law, Military and Naval Law, 
Postal Law, Land Law, and of the Court of Claims, with a principal officer, to 
be called a Solicitor, for each of the bureaus. Assistant Solicitors are provided 
in the Bureau of Revenue Law, of Land Law, and of the Court of Claims. The 
approval of the Attorney General is to be required to all opinions. 

One important act has been passed this session. It relates to the taxation of 
national banks. The conflict of opinion which has arisen in the State courts, 
on the meaning of the word * place,” in the forty-first section of the National 
Bank Act, has been alluded to in 2 Am, Law Rev., 186. The Act now passed 
is as follows : — 


Be it enacted, §c., That the words, “place where the bank is located and not else- 
where,” in section forty-one of the act to provide for a national currency, approved 
June 3, 1864, shall be construed and held to mean the State within which the bank is 
located, and the Legislature of each State may determine and direct the manner and 
place of taxing all the shares of National Banks located within said States, subject to 
the restriction that the taxation shall not be at a greater rate than is assessed upon 
other moneyed capital in the hands of individual citizens of such State; and pro- 
viding always that the shares of any national bank, owned by non-residents of any 
State, shall be taxed in the city and town where said bank is located, and not 
elsewhere. 


ALABAMA. 


CONFEDERATE CurRENCY. — Scheible v. Bachs. In this case, the Supreme 
Court of Alabama has decided the following points. Mr. Justice Byrd dis- 
sented. 


1. The Confederate States and the State of Alabama were, during the late civil 
war, governments de fucto. 

2. Contracts made within the actual territorial jurisdiction of those governments 
are to be tested as to legality by their conformity to the laws of such governments. 

8. Such contracts are cognizable and enforceable in courts, acting now in subordina- 
tion to the Constitution and Government of the United States, like contracts made in 
a foreign country, upon a principle of comity. 

4. Such contracts are therefore not enforceable in the courts of this country, 
when they are opposed directly and immediately to the policy and interest of the 
United States. 

5. Executory contracts based on a loan of Confederate money were only opposed 
to the policy and interest of the United States, in so far as they contributed a remote 
influence to give credit and value to such currency, and are not so directly or imme- 
diately opposed to the policy and interest of the United States as to render them void 
in the eye of its courts. 

6. A note and mortgage, given as a security for the loan of Confederate treasury 
notes during the war, are valid, and may be enforced for the collection of the full 
amount of the note, unless the parties understood or agreed that the debt should be 
discharged in such notes. 
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CALIFORNIA. 


Unirep States District Court. -- Horrman, J. Haste et al. v. The Ship 
Brewster. This was an amicable action brought for the purpose of settling 
the respective rights of the owners of the ship Brewster, the shippers of a part of 
the cargo and the insurers of ship and cargo. In February, 1867, Haste & 
Kirk, of New York, shipped on board the Brewster, bound for San Francisco, 
158 casks of Cumberland coal. The ship proceeded on her voyage, and, in 
March following, encountered such severe weather, that she sprung a leak, jettison 
had to be made of a portion of her cargo, and the ship returned to New York in 
April, about two months after she sailed. The cargo was landed and stored, 
and the ship repaired; that portion of the cargo which was damaged to such an 
extent as to render it improper to reship it was sold to prevent a total loss 
thereof. The casks of coal were wet in consequence of the disaster. They were 
landed and stored, and, when the ship was ready for.sea, the shippers of the coal 
demanded that the same should be reshipped on board, and conveyed to the port 
of destination. The examination of the surveyors showed that the coal had not 
only been wet, but had become very fine in consequence of the dampness, and 
that there was danger of its igniting from spontaneous combustion. It also ap- 
peared that this class of coal was in danger of igniting at a temperature of ninety, 
or even seventy-five, degrees. As the shippers of the coal refused to receive the 
same, the master had either to carry it forward, or sell it for account of whom it 
might concern, It was sold by the master, and brought much less than its value. 
On the arrival of the ship at San Francisco, she was libelled for non-delivery of 
the coal, as stipulated in the original bills of lading. It appeared in evidence 
that this class of coal, when wet, was very liable to spontaneous combustion, and 
that no prudent shipmaster would take it on board in such condition, and that in- 
surers would consider it imprudent to take a risk on a vessel and cargo with such 
wet coal on board. It also appeared that the coal itself, was as valuable when 
in the wet as in a dry state, was in fact afterwards shipped to San Francisco and 
sold for its full value, and that the sale thereof, by the master of the ship, was 
not for the preservation of the coal, but to prevent danger to the ship and cargo 
from fire, by reason of its liability to ignite spontaneously. 

The questions presented were, whether the master had a right to sell the coal, 
under the circumstances, and, if so, whether it was to be paid for on general 
average. The court held, that the coal was sold for the general good of the ship 
and cargo ; therefore the ship was not liable for the non-delivery of it, and it was 
to be accounted for on general average. 


CONNECTICUT. 


Hon. Cuartes J. McCurpy left the bench of the Supreme Court of Errors, 
in December, 1867, having attained the age of seventy years. 


Untrep Srates Circurr Court. — Flint v. Norwich & N. Y. Transporta- 
tion Co, This was a case of novel impression. The defendants are common car- 
riers of passengers and freight between New London and New York, and, during 
the war, frequently transported small bodies of troops on their regular trips. The 
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plaintiff was a passenger on one of their steamboats, upon which they were also 
transporting two or three hundred soldiers, of which he had no notice until he 
went on board. He had bought a through ticket in Boston from the defendants’ 
agent there, entitling him to conveyance by rail to New London, and thence by 
this boat to New York. The plaintiff offered evidence to show, that, when the 
railway passengers came on board the boat, late in the evening, the passage-way 
from the gang-plank to the cabin stairs was obstructed by a number of armed 
and unarmed soldiers, belonging to a detachment which had been marched on 
board an Hour before, some of whom were ‘crazy drunk,” using profane and 
abusive language, scuffing with, striking, and pushing about each other and the 
passengers as they passed, and constituting an object of annoyance and alarm to 
all who came over the gangway; that they remained in the same place and con- 
dition, in full view of the clerk’s office, for nearly half an hour, and until the 
plaintiff had obtained from the clerk, after a long detention by reason of the 
number of passengers who were in the line before him, his state-room key; and 
that, just as the plaintiff turned away from the office with his key, the uproar in- 
creased, and, in the course of a fight or tussle between two of the soldiers, the 
gun of one of them was thrown violently down upon the deck, and discharged, 
the bullet going through the plaintiff's foot, in consequence of which he was 
obliged to submit to an amputation. 

For this injury he brought an action on the case, founded on their breach of 
contract, which was tried on the general issue to the jury, before Judge Shipman, 

The testimony was conflicting; but the court charged the jury that, if they 
found the facts to have been as claimed by the plaintiff, he was entitled to re- 


cover, although the defendants were compelled by the Government to transport 
these soldiers on the trip in question. 


The jury failed to agree, and were discharged. 


GEORGIA. 


Unirep States District Court ror THe Norruern District or 
— In the matter of Milner. In this ease, the register in bankruptcy refused to 
allow a promissory note, signed by a bankrupt, to be proved against his estate, 
on the ground, which was not disputed, that the consideration of the note had 
been the loan of Confederate treasury notes. The register considered that it 
was an illegal contract, because Confederate treasury notes were bills of credit, 
which a State was forbidden by the Constitution to emit. An appeal was taken 
to the District Court. Mr. Justice Erskine sustained the ruling of the register, 
but placed his decision on another ground. He says, — 


“ These Confederate treasury notes or bills do not pretend to have been emitted by 
a State, or a combination of States, of the Union; nor can it be inferred from indicia 
found upon them, nor can their recondite history show, that they emanated from the 
sovereign power, and on the faith, of any of the States. And thus it will be seen, that 
they did not possess the characteristic attributes of bills of credit, in accordance with 
the decision of the Supreme Court of the United States; they did not issue by virtue 
of the sovereignty of the State, nor did they rest for their currency on the faith of 
the State pledged by a public law. — Darrington v. State Bank of Alabama, 13 How. 12. 
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“Notwithstanding these notes or bills were not, in my judgment, bills of credit 
within the prohibition contained in the tenth section of the first article of the Consti- 
tution, yet they were none the less illegal ; they were issued by a pretended govern- 
ment, organized in the name of certain States, by subjects and citizens of the United 
States, and who, at the very time, were in rebellion against their rightful Govern- 
ment, and whose design and object was to ‘dismember and destroy it.’— The Prize 
Cases, 2 Black. 685; Shortridge v. Mason, 2 Am. Law Rev. 95. 

“Tt may not be wholly unimportant to remark, that it is a well-established doctrine 
of the courts, that a wide distinction exists between an executed and an executory contract. 
In the former, they will not, as a general rule, interfere between the parties, to set the 
contract aside, but will leave them where they place themselves, and this, too, notwith- 
standing the contract be, in part or in whole, founded on an illegal consideration. And 
one owning property may, if no fraud be put upon him, and no misrepresentation or 
circumvention or covin enter into the transaction, alienate it absolutely for what cur- 
rency or thing he pleases, or even give it away. But an executory contract, like this 
against the assets of the bankrupt Milner, will not be enforced. The principles 
of law directly applicable to executory contracts, based upon illegality, were long 
since determined by the courts, both in England and in this country. One case only 
will be referred to. The doctrine, as laid down by Mr. Justice Washington in Toler v. 
Armstrong, 4 Wash. 296, is so succinctly announced, that it is best it be given in his 
own words: ‘I understand the rule as now already settled to be, that, where the 
contract grows immediately out of, and is connected with, an illegal or immoral act, a 
court of justice will not lend its aid to enforce it. And if the contract be in part only 
connected with the illegal transaction, and growing immediately out of it, though it 
be in fact a new contract, it is equally tainted by it.’ ; 

“Tf this demand of twenty-five hundred dollars were allowed, the dividends of the 
creditors arising from the assets would be diminished that amount, and this without 
any fault on their part, but wholly through the illegal dealings of the bankrupt and 
others. — Bankrupt Law, § 22. 

“T may add, that the law, in allowing a guilty party to take advantage of the ille- 
gality of his own act, as is here done by the bankrupt, does so, not with a view of con- 
ferring a benefit on him, but upon grounds of public policy, and also, in this case, 
that justice may be done to the creditors of Milner.” 


IOWA. 


WE learn that Chief Justice Dillon, of the Supreme Court of Iowa, and Pro- 
fessor Hammond, of the Iowa Law School, are preparing a treatise on the Law 
of Public and Municipal Corporations. The number of decisions on the rights 
and liabilities of these corporations scattered through the American reports is 
very great, and a work which shall collect and classify them has long been a 
desideratum. We are glad to know that the supply of this want has fallen into 
such competent hands. 


MASSACHUSETTS. 


Every one in the Commonwealth, whether in the profession or out of it, has 
cause to regret the retirement of Chief Justice Bigelow. Appointed to the 
bench of the Supreme Judicial Court in 1850, and made Chief Justice in 1860, on 
the retirement of the late Chief Justice Shaw, he has always well maintained the 


572 SUMMARY OF EVENTS. 


dignity of the court, and has added much to its reputation. Few judges have 
possessed the power of stating a difficult question of law as well as Chief Justice 
Bigelow. Distinctions that elude the grasp of common minds, or which at any 
rate it is far easier to feel than intelligibly to express in words, were frequently 
exhibited in the opinions of this eminent lawyer with a perspicuity as remarkable 
as it was rare. His style was a model. It was an index alike of the clearness 
of his thought and of the culture which enabled him to give his thought a true 
expression. On the bench, he was always prompt, and, while sufliciently patient 
with matters that required consideration, he was always intolerant of useless 
delay and repetition. ‘The business of the court did not get in arrears under his 
rule. Efficiency was his forte. But he was also impartial and comprehensive in 
mind and character, and, we think, was growing more so every year. That im- 
partiality which is the fruit of age and of years spent in the calm duties of the 
bench, that comprehensiveness which is the result of innumerable investigations 
of controversies involving all conceivable circumstances, and presented to the 
attention of the court by men of all varieties of talent and force, that practical 
wisdom in divining the real subject of a tangled dispute and the real kernel of an 
elaborate argument, — all these great judicial qualities were felt by the profession 
in Massachusetts to be more and more conspicuously displayed by Chief Justice 
Bigelow year by year. We understand that impaired health is the cause of his 
retirement. He leaves the bench with the sincere wishes of the bar for his con- 
tinued usefulness in the more private walk of life to which he has in the maturity 
of his powers been thus compelled to confine himself. 


Tue appointment by Governor Bullock of the Hon. Benjamin F. Thomas to 
fill the post vacated by Chief Justice Bigelow was probably not the appointmenc 
most expected or desired by the profession or the public. People had generally 
looked to the senior justice on the bench as the man for the place. Emi- 
nently suited by his professional acquirements for the highest position in the 
court, he was also in sympathy with the majority of the people of the State 
on those mixed questions of polities and constitutional law, which at the present 
time many persons consider to be no less a qualification for the office. Yet, 
when the Executive saw fit in his discretion to send in the name of Judge 
Thomas to the Council for their decision, it was felt by the bar of the State 
generally, and, we believe, with a few insignificant exceptions, that the nomi- 
nation was, in a professional point of view, one perfectly fit to be made, 
and that the Council ought to confirm it at once. It was known that the 
views of Judge Thomas on the public questions of the day were not those of the 
party now prevailing in Massachusetts ; but it was thought, that, however proper 
it might be for the Executive to take all such matters into consideration in 
making the appointment, it would be a scrious blow to the confidence reposed 
by the public in the judiciary, if the Governor’s nominee, being a gentleman 
fitted by character, learning, and ability for the office of Chief Justice, should be 
rejected in the Council because of his political opinions. That Judge Thomas 
was an upright and able lawyer no one could doubt: it was proved sufficiently 
by his high reputation and his large practice. That he had served on the 
bench with credit to himself and usefulness to the public was also a fact beyond 
the cavil of all save a few whose opinion on the matter was worthless. Yet 
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this nomination was rejected by the Executive Council on political grounds, and 
after a series of petty political maneuvres which would have disgraced any 
ordinary election. With the best intentions, no doubt, but unwisely in our judg- 
ment, the Governor, when the delay of the Council to confirm the nomination 
gave grounds to fear the result, sent in a message to the Council, explaining and 
defending the political course of his appointee. Much better would it have 
been for him either to have remained silent, assuming that the objections of the 
Council were founded on other reasons, or, if he felt that a message was de- 
manded by the circumstances of the case, to have briefly reminded the Council 
of the nature of the appointment they were considering, and of the place given 
to the judiciary in the Constitution of Massachusetts, —a place which was in- 
tended to remove the judges far above the domain of party polities. The 
Governor’s message, as might have been expected, had no effect. Party con- 
siderations prevailed, and the nomination of Judge Thomas was rejected. 

We do not wish to exaggerate this matter. The whole opposition to Judge 
Thomas’s confirmation was confined to a few persons and a few newspapers ; the 
bar was sound; and the good people of the Commonwealth generally not only 
refused to join in the partisan outcry against his appointment, but were prepared 
to accept his confirmation with a conviction that his accession to the bench would 
prove a decided addition to its strength. Still, no one can look upon the result 
of the whole affair without some alarm for the future. We hope that all such 
fears will prove unfounded. We hope that the unthinking persons, who, by 
their rash interference, procured the rejection of Judge Thomas for his political 
opinions, will never have cause to repent of their folly by seeing a partisan judi- 
ciary established in Massachusetts, and finding their fortunes and their rights at 
the mercy of a McCunn. These are times of great political excitement; and 
we trust that we may look forward with reasonable confidence to a future, not 
long distant, when such a transaction as this we have just narrated could not 
happen in Massachusetts. We hope before long to see these bitter prejudices, 
which carry party politics into every department of government, pass away with 
the great crisis which gave them birth. 


THE nomination of the Hon. Reuben A. Chapman, one of the justices of the 
court, to the post of Chief Justice, soon followed the rejection of Judge Thomas, 
and was speedily confirmed by the Council. It meets with general acceptance from 
the profession. Chief Justice Chapman is a lawyer of ability and large experi- 
ence, courteous, laborious, faithful, and impartial. He was appointed to the 
bench in 1860, and has filled the position with satisfaction to the profession 
and the public. 

Hon. James D. Colt, of Pittsfield, who was appointed to the bench in 1866, 
but resigned the same year on account of ill health, fills the vacancy caused by 
the promotion of Judge Chapman. Judge Colt was only a short time on the 
bench, but long enough to make his re-appointment a welcome one. 


MICHIGAN. 


Ar the January term of the Supreme Court, the death of Hon. George Martin, 
who had died a few days previously, was announced. Judge Martin was a native 
of Vermont, but had resided for thirty years in Michigan, and for nearly 
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seventeen years had been on the bench of the Supreme Court. Ten years of 
that time he had been Chief Justice. For the last three or four years he had 
taken little part in the business of the court, on account of physical infirmities, 
His age was fifty-four years. 

Some very interesting questions under the election laws arose at this term, im 
the case of People ex rel. Gurdon 0. Williams vy. Edward V. Cicotte, which may 
be stated, with the answers thereto by the court, as follows : — 

1. How far is the elector’s privilege of secrecy as to his ballot protected 
against judicial investigation and scrutiny ? 

Answer. The elector cannot be compelled to disclose, in any judicial proceed- 
ing, how he has voted ; but he may do so if he please, as the privilege of secrecy 
is personal. Nor can any one who has obtained knowledge of his vote without 
his consent —as by looking over his shoulder while he was preparing it, or while 
he was showing it to a friend, or in any other manner except by his publicly 
showing it with the evident design of waiving his privilege —be allowed to give 
evidence of its contents. Evidence of what he may have said at the time as to 
his ballot is not admissible: first, because mere hearsay ; and, secondly, because 
the privilege of secrecy implies the right to deceive. 

2. Where a slip for the office of sheriff is found pasted over the name of a 
candidate for some other office, so that the ballot contains the names of two can- 
didates for sheriff, can the slip be counted as the best evidence of the voter's 
intention, or must both be rejected ? 

Answer. Both must be rejected. 

3. Can votes cast for E. V. Cicotte and G. O. Williams be counted for Ed- 
ward V. Cicotte and Gurdon O. Williams, who were the opposing candidates ? 

Answer (by a majority of the court). The rule that they cannot be has been 
too long in force in this State, under early decisions, to be now disturbed 
(Coorry, C.J., dissenting). 

4. In a proceeding by quo warranto, to try the right to a public office depend- 
img upon an election, can the qualifications of persons who voted at that election 
be inquired into with a view to deducting their votes, where it can be ascertained 
how they voted ? 

Answer (by a majority of the court). They can be (Camppe.t, J., dis- 
senting). 

5. Under the statute which requires the inspectors of an election, if more 
ballots are found in the box than there are names on the poll lists, to draw out 
and destroy, unopened, a sufficient number to make the count correspond, if the 
inspectors neglect this duty, is the election thereby made void ? 

Answer (by a majority of the court). It is not. The probabilities are, that, 
in such case, if the drawing had taken place, each candidate would have lost a 
number of votes proportioned to his whole number in the box. This is the prin- 
ciple the statute proceeds upon, and this principle the courts can apply after- 
wards, if the election is so close that the votes which should have been drawn out 
might affect the result. Campbett, J., dissented; holding that the election was 
void, unless one of the candidates has a majority, on the count as it stands, ex- 
ceeding the surplus of votes beyond the names appearing on the poll lists. 

In Hill v. People, a novel and important point was raised. Hill was con- 
victed of murder, and, after conviction, moved for a new trial, on affidavits 
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showing that one of the jurors was an alien, and that this fact did not come to 
his knowledge until after the verdict was rendered. The Circuit Court denied 
the motion, and Hill brought error. The Supreme Court held that a jury must 
consist of twelve; that if one of the number is incompetent to sit, under the 
statute, there can be no jury trial by this panel; that a party does not waive his 
right to object to the want of qualification as a juror by failing to challenge when 
he is ignorant of the disqualification, and it is doubted if his knowledge of it 
could make any difference, since waiver proceeds on the idea of consent; and 
no express consent to be tried by less than twelve would be valid. The dis- 
qualification of alienage is as absolute as that of sex: and the presence on the 
jury of a person not qualified is at least as objectionable as the want of a full 
panel, since it cannot be known what influence he may have exerted upon the 
others. The verdict was therefore set aside, and a new trial ordered. 

In Gordon et al. v. Ward et al., it appeared that defendants had ordered of the 
plaintiffs, at Cleveland, a lot of tobacco to be sent by rail to East Saginaw. The 
reasons assigned for sending by rail were, — speed, and greater security; as the 
railroad companies would be liable for the risks. Plaintiffs sent the tobacco 
accordingly, receiving from the railroad agent a bill of lading which exempted 
the carriers from liability for loss by fire. The goods were destroyed by fire in 
transit, and defendants refused to pay for them because plaintiffs had accepted 
this restrictive bill; claiming that it was their duty to insist upon the carrier 
receiving them under the obligations imposed by the common law. 

It appeared in evidence that for several years all the railroad companies at 
Cleveland, by mutual arrangement, had refused to receive property for carriage, 
except upon the terms which were made in this case, and that it would have been 
impossible for the plaintiffs to send on any other terms. Whether the com- 
panies had by law authority to make such terms was not shown. Held, that, on 
this showing, it could not be found that plaintiffs had been remiss in duty, or 
that they had done otherwise than their instructions contemplated. The bill of 
lading was in very common form; the carriers would be liable under it for the 
most usual and ordinary risks, and the defendants were much better protected by 
it than if their goods had been sent by water. There was therefore nothing in 
the case from which it could be inferred that the defendants would have objected 


to the arrangement, had they been fully aware of it at the time. Judgment for 
the plaintiffs. 


NEW HAMPSHIRE. 


AmonG the recent unreported decisions of the Supreme Court are the follow- 
ing: — 


Frauputent Conveyance. —In Stevens v. Morse, it is held, that a volun- 
tary conveyance, made with intent to defraud creditors, is valid as against a 
subsequent purchaser for value with notice of the first conveyance. ' 

This is contrary to the Massachusetts doctrine, but seems to be supported by 
decisions in Pennsylvania, New York, Ohio, and Texas. 


Detivery or Deep. —In Baker v. Haskell, it is held, that the delivery of a 
deed to a depositary is not a good delivery to the grantee, if the grantor con- 
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tinues till his death to have the right of recall, although the grantor may not 
have intended to retain such right, and does not in fact exercise it. The test is, 
whether the grantor could have maintained trover for the deed against the 
depositary after a demand and refusal. 

This differs from O'Kelly v. O'Kelly, 8 Metcalf, 436, where the intention of the 
grantor seems to be made the turning point. The New Hampshire court, in 
requiring that the intention should be carried out, have established a test more 
susceptible of positive proof. 


Tue new General Statutes, lately published in a neat volume, present an 
instance of condensation which some other States might well imitate. The people 
of New Hampshire have been fortunate in securing, for the third time within the 
last forty years, the services of ex-Chief Justice Samuel D. Bell as one of the 
commissioners of revision. 

His great knowledge of the ‘‘ legal history” of New Hampshire, and his clear 
and lucid style, eminently qualify him for a work of this nature, and these quali- 
ties seem as fully displayed now, in his advanced years, as they were when his 
political opponents promoted him to the highest judicial station in his native 
State. 


A CORRESPONDENT who has received an early copy of the new Digest of all the 
New Hampshire Reports, by Hon. Charles R. Morrison, says: ‘* While probably 
no work of this sort can be relied on as a full substitute for personal research, 
we feel confident that Judge Morrison’s Digest will take high rank among its 
fellows. 


‘It is evidently the result of a careful analysis of each reported case, and is 
not based upon the head-notes in the Reports. It has the merit of containing 
clear and succinct statements of the decisions, and is remarkably free from ‘ sur- 
plusage;’ as will be seen from the fact, that the forty-six volumes of the New 
Hampshire Reports are digested in 655 pages, of the size of Bennett & Heard’s 
Massachusetts Digest.” 


NEW JERSEY. 


Amon the cases decided by the Supreme Court of New Jersey, at the Febru- 
ary term, were the following :— 

Kenny v. Central Railroad Company. In this case, it was held, that where one 
holding a free ticket, containing a clause that the company would not be liable 
for any injury or accident, was killed by an accident upon the road, such clause 
was a legal contract between the deceased and the company, and no action could ~ 
be maintained for damages by his administrator. 

In the case of Pray v. Jersey City, the court followed the New Jersey prece- 
dent of the Freeholders of Sussex v. Strader, 3 Harrison, 108. The subject 
discussed has excited much interest of late; and in the celebrated Mersey Dock 
Cases, recently argued and decided with much elaboration in the House of Lords, 
a contrary principle seems to be laid down from that adopted by Chief Justice 
Hornblower and Hon. William L. Dayton, who decided the Freeholders’ case. 
The New Jersey judges held, that, where a municipal corporation neglects to 
perform a duty which it owes, to the public, although every individual comprising 
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that public is injured, some more and some less, yet there is no private remedy 
at the common law, the appropriate relief being by indictment or presentment. 

In State v. Doty, it was decided that, although the defendant had been ac- 
quitted upon an indictment for attempting to bribe a juror, he could still be 
punished for a contempt of court, and fined or imprisoned under a motion for an 
attachment for contempt. The court held, that the State constitution did not 
prevent this; for, just as in cases of convictions and imprisonments under the 
statutes relating to vice and immorality, where no jury trial is had at all, so here 
also it must be taken that the constitution recognizes the old common law and 
statutory modes of procedure which existed before its adoption. The New Jersey 
Bill of Rights provides that ‘‘ the right of trial by jury shall remain inviolate.” 

The following is the head-note of the opinion in the celebrated monopoly case, 
Raritan & Delaware Bay R.R. Co. v. Delaware & Raritan Canal Co., delivered 
at the last November Term of the Court of Error and Appeals, by Chief Justice 
Beasley : — 


1. The several legislative acts giving to the Camden and Amboy Railroad and 
Transportation Company the exclusive franchise to carry passengers and goods be- 
tween the cities of New York and Philadelphia, in part by means of a railroad across 
the State, examined, and held to be constitutional and valid, as a contract between the 
State and the company. 

2. A State has the exclusive control over the construction and maintenance of rail- 
roads and other internal improvements within her own domain. 

8. The right to build and use a railroad for the public use is a franchise, the right 
to which can be derived from the sovereign only. 

4. Such franchise, in its nature and in the absence of express provision, is exclusive, 
except against the government; so that a competing road, established without legisla- 
tive authority, will be enjoined. 

5. As a consequence, held, that the Raritan and Delaware Bay Railroad Company, 
being wrong-doers in diverting their road from their charter route and in acquiring a 
right of way to Camden, by agreement with the Camden and Atlantic Railroad Com- 
pany, will have no right, unless they shall acquire supplementary powers, to set up a 
competing line with the complainants, even after 1st January, 1869, when what is 
called the monopoly privilege of the complainants comes to an end. 

6. The injunction against the defendants continued and extended, and the decree 
of the Chancellor in other respects confirmed. 


NEW YORK. 


Tenper. Uwnirep States Circurr Court ror THE SOUTHERN 
District or New York. — Gordon v. The Mary J. Vaughan. This was a libel 
by the consignees of certain barley against a vessel to recover damages for the 
loss of the barley caused by a collision on the Hudson River, whereby a canal- 
boat, on which such barley was laden, was sunk. The only question was on 
the amount of damages, the determination of which had been referred to a com- 
missioner. The commissioner estimated the damage according to the value of 
the barley, in legal tender currency at New York, where it was to have been 
delivered. The claimants excepted, on the ground that the commissioner ought 
to have taken the value at the place of shipment, which was St. Timothy, in 
Canada. The currency at St. Timothy was the gold coin of the United States; 
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and the claimants insisted that the value of the barley must be estimated in 
dollars of that currency, and a decree given for that amount of dollars. The 
Court (Blatchford, J.) sustained the position of the claimants, and held, that 
the fact that the claimants could pay the amount decreed against them in legal 
tender notes, without any allowance for the depreciation of the currency, did 
not affect the question. This decision follows Vogelgesang v. The Blohur, in 
the same court, decided in June, 1867; in which it was held, that, in a suit for 
the breach of a contract to pay money abroad in a foreign currency, the rule of 
damages was the commercial value of the foreign money in the coined money 
of the United States, without any allowance for any premium on such coined 
money. 


Dantet Lorp, Esq., one of the leaders of the American bar, died recently in 
New York, at the age of seventy-three. 


PENNSYLVANIA. 


Rartroap Passencers. —In Pittsburgh & Connellsville R.R. Co. v. M’Clurg, 
the Supreme Court of Pennsylvania have decided that it is negligence in a 
passenger to allow his elbow to protrude outside the window of a railroad ear, 
without some justifying necessity, or inability to take care of himself. This: 
case overrules New Jersey R.R. Co. v. Kinnard, 9 Harris, 203, and accords 
with the Massachusetts cases of Todd v. Old Colony R.R. Co., 3 All. 21, and 
Same v. Same, 7 All. 207, the latter of which, holding as it does that it is 
negligence in a passenger to allow his arm to be outside the edge of the window, 
though it is inside the outer line of the car, has been generally regarded as push- 
ing the law to its extreme limit. 


SOUTH CAROLINA. 

Among the cases recently decided by the Court of Appeals of the State are 
the following : — 

Pearce vy. Venning. A trustee is not liable for loss occasioned by investment 
in Confederate bonds, if there is no proof of negligence, and if the investment 
was made in good faith. 

Pope v. Chaffee. This was a bill filed to set aside and cancel a deed executed 
in 1864, for the sale to the defendant of a house in Charleston, for $71,500 in 
Confederate curren¢y, and on which $20,000 had been retained for the contingent 
right of dower, which could not be taken by reason of the condition of the 
country in a time of war. 

Held, that the ordinance of the convention allowing the true consideration to be 
shown of all contracts made between January, 1862, and the first of May, 1865, 
refers to executory, and not to executed, contracts; that here the contract was 
executed ; that the public advertisement of sale and the delivery of the deed con- 
templated a perfect title; and that the contingent right of dower could not 
affect the completion of the contract. It was an incumbrance which the party 
selling was bound to remove, and to meet which, therefore, the proportion of 
Confederate money was properly retained. 

Held, further, that the sixth section of the Act of Congress of July, 1862, 
making void all sales and transfers by officers in the Confederate army, referred 
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to cases of seizure and not to sales of property, voluntarily and bona fide made, 
as between vendor and vendee; and that the consideration of Confederate 
money, for which the sale was made, could not be regarded between ‘the parties 
as illegal, the money not having been used for the benefit of the belligerents at 
contest with the United States, or to aid or carry on the war. 


‘TresTIMONY OF PERsons AccusED oF Crime. —The Legislature of South 
Carolina passed a statute permitting defendants in criminal cases to testify. The 
consideration of this statute was referred by the military authorities to Brevet 
Colonel E. W. Dennis, Judge Advocate of the Second Military District, who, in an 
elaborate opinion, which does great credit to his legal abilities, reported that the 
law was a wise one, and recommended its adoption in proceedings before mili- 
tary commissions. General Canby, commanding the district, has thereupon 
ordered that ‘‘ in trials for offences at common law, or under State statutes, and 
in trials of civil actions, provost courts, military commissions, and military tribu- 
nals, organized by virtue of authority under the Reconstruction Acts of Congress, 
will be governed by the rules of evidence prescribed by the laws of the State in 
which the case is tried.” 


TENNESSEE. 


Contempt or Court. — On the 10th of December last, the Memphis Daily 
Avalanche published an article reflecting on the official conduct of Judge Hunter, 
of the Criminal Court of that city. Judge Hunter ordered the proprietors of the 
paper to be attached for contempt, and further ordered that no newspaper 
should publish the proceedings of the court, on the investigation of the con- 
tempt, while those proceedings were pending. Notwithstanding this order, the 
same paper, on the 19th of December, published another libel on Judge Hun- 
ter. On the 24th, a motion to quash the proceedings was overruled, and the 
court ordered the parties attached for contempt to answer on oath interroga- - 
tories touching the proprietorship of the paper, and the authorship of the article. 
The defendants refused to answer. On the 28th of January, Judge Hunter 
gave judgment, and found the defendants guilty of three contempts: (1) in 
publishing the article of the 10th of December; (2) in violating the rule 
against publishing the proceedings, by publishing another article libelling the 
court, and giving an account in part of the proceedings; (3) in refusing to 
answer the interrogatories. For the first contempt, the court sentenced the 
defendants to pay a fine of $10 each, and to be imprisoned in the county jail 
till the fines and costs were paid, and for ten days after; for the second 
contempt, a like punishment was imposed; and, for the third contempt, the de- 
fendants were ordered to be imprisoned in the jail till they answered the inter- 
rogatories. The affair has produced great excitement in Memphis. 

That a court has authority at the common law to punish as contempts libels 
published on it, and also the publication of proceedings pending before it when 
it has prohibited such publication, seems quite clear. The statutes of Tennessee, 
however, provide that the power of courts to punish for contempts shall not 
extend to any except to certain cases. These cases are specified in six sections ; 
those in the first five sections do not include the acts of the defendants in the 
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principal ease. The sixth section is ‘‘any other act or omission declared a con- 
tempt by law.” The real question is, whether this sixth section includes any 
act held a contempt at common law, or only such acts as shall be declared 
contempts by statute. Whether a person charged with contempt can be com- 
pelled to answer interrogatories tending to criminate himself seems at least 
doubtful. 


The elaborate opinion of Judge Hunter has been published in pamphlet 
form. 


VIRGINIA. 


Sray Law. — In Virginia, it is a common mode of hypothecating real estate 
as a security for a debt, not to mortgage the land to the creditor directly, as is 
usual in most other States, but to convey it to trustees, with power to sell at the 
request of the creditor upon default of payment. The Legislature of the Com- 
monwealth passed a Stay Law, enacting that there should be no sales under such 
trust deeds, or under judicial process, till January, 1869. 

In Taylor v. Stearns, the Supreme Court of Appeals have unanimously decided 
(Mr. Justice Rives delivering a long and able opinion), that this law, so far as it 
relates to sales under trust deeds, is unconstitutional, as violating the provision 
of the Constitutions of the United States and of Virginia forbidding the passage of 
laws impairing the obligation of contracts. The court expressly refuse to inti- 
mate any opinion as to the constitutionality of the provision staying sales on 
judicial process. 


Tax Tittes.— The question of the validity of sales of land under the Act 
of Congress of June 7, 1862, entitled ‘‘ An act to provide for the collection of 
direct taxes in insurrectionary districts within the United States, and for other 
purposes,” is of so novel a character, and its determination affects the title to so 
large an amount of property, that, notwithstanding our limited space, we insert 
the following abstract of the cases of Portner v. Cazenove, Bennett v. Hunter, 
and Martin v. Snowden, heard together arid decided by the Supreme Court of 
Appeals of Virginia, January term, 1868. 

These suits were brought to recover lands which were claimed by the defend- 
ants under sales made by the commissioners of the direct tax, in pursuance of the 
Act of Congress passed June 7, 1862, entitled ‘* An act to provide for the col- 
lection of direct taxes in insurrectionary districts within the United States, and 
for other purposes.” The first section of this act provides that the lands within 
the States or parts of States in rebellion shall be charged with their respective 
portions of the direct tax apportioned to such State, according to the last 
assessment and valuation of lands under the law of the State. The second sec- 
tion provides that the President shall on or before the 1st July, 1862, declare by 
proclamation what States are in rebellion, and that the tax, with a penalty of 
fifty per cent, shall be charged upon the several parcels of land therein, and be 
a lien thereon without further proceedings. Section third provides that the tax 
may be paid, and the land thereby discharged, at any time within sixty days after 
the commissioners shall have fixed the amount of the tax. Section fourth is in 
the following words: ‘* And be it further enacted, That the title of, in, and to each 
and every piece or parcel of land upon which said tax has not been paid as 
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above provided, shall thereupon become forfeited to the United States, and 
upon the sale hereinafter provided for, shall vest in the United States, or in the 
purchaser at such sale, in fee simple, free and discharged from all prior liens, in- 
cumbrances, right, title, and claim whatsoever.” 

In these cases, the tax was not paid within sixty days, as provided by the third 
section. The lands were accordingly advertised for sale in pursuance of the 
seventh section, as amended by the Act of Feb. 6, 1863. After the adver- 
tisement and before the sale, payment of the tax, penalty, and costs was, in each 
case, tendered to the commissioners ; but they refused to receive the money, be- 
cause not tendered by the owner in person. 

It was contended by the counsel for the plaintiffs (the original owners), that 
this tender put an end to the right of the commissioners to make a sale, inasmuch 
as Congress could mot and did not authorize a sale, except for the purpose of ob- 
taining payment of the tax. For the purchaser, it was contended, that, upon the 
true construction of the fourth section of the Act of June 7, 1862, land upon which 
the tax was not paid within sixty days after the amount of it was ascertained by 
the commissioner, became absolutely forfeited to the United States in such man- 
ner that the title became lost to the owner, and vested absolutely in the United 
States ; that consequently the land, when sold by the commissioners, was sold as 
the property of the United States, already acquired by the forfeiture, so that 
Congress might attach any conditions it might see fit to the privilege of redeem- 
ing the land before a sale as well as after a sale, or might refuse the privilege 
altogether. 

It was held by a majority of the court (Rives, J., dissenting), that the construc- 
tion thus contended for in behalf of the purchasers was not sound ; that the title 
of the owner was not divested by the forfeiture, but only by the sale, the land 
being sold as the property of the delinquent owner, and for the purpose of rais- 
ing the sum due for the tax, penalty, and costs; that a tender of the money, no 
matter by whom made, though after the expiration of the sixty days and after 
advertisement for sale, put an end to the right of the commissioners to sell ; that 
Congress could only authorize a sale as a means, and for the purpose, of collect- 
ing the tax, penalty, and costs; and that so much of the seventh section as pro- 
vided (substantially) that the land, after being advertised, shall be sold, unless 
redeemed by the owner in person, was unconstitutional. 

It was further held by the majority, that the construction of the fourth section 
contended for by the purchasers would make its provisions unconstitutional. 
This point was argued in the opinion of the court, delivered by Joynes, J., at 
great length. It had been contended in the argument, that the Constitution con- 
ferred upon Congress the same power to enforce the payment of taxes which the 
States then possessed and exercised, and a statute of Virginia, said by counsel 
to have been passed in 1785, was cited to show that the States then exercised the 
power of forfeiting the land as a means of compelling the payment of the tax due 
upon it. The court said that it would not follow that Congress possessed the 
power of forfeiting land, merely because the States exercised it before or after 
the formation of the Constitution; that Congress could only exercise such 
powers as were conferred by the Constitution; that the States were restricted 
only by the Constitution of the United States and by their own constitutions ; 
“the power belongs to the State, unless it has been denied to it; it does not 
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belong to Congress, unless it has been conferred upon it;” that the only power 
of Congress in the premises is the power to lay and collect taxes, and to pass 
all laws necessary and proper to carry that power into execution; that, when 
the States have exercised the power of forfeiting land, it has not been as a means 
only of collecting taxes, but, as in Virginia, as a means of quieting titles and set- 
tling waste and abandoned lands; that the forfeiture of the whole land in any 
case for mere non-payment of the tax is not ‘‘ appropriate” as a means of col- 
lecting the tax, within the case of M’Culloch v. Maryland, 4 Wheat. 316, and 
that, on this construction, the evident object of the forfeiture was to get the land, 
not to get the tax. 

It was said that this class of forfeitures rests on the ground of a breach of 
the implied condition on which every owner holds his land, for the breach 
of which the State, as the paramount owner, enters, and resumes the title by force 
of the forfeiture. But this principle cannot avail the United States as to land, 
the title to which was not derived from them, which is not held under their 
authority, and as to which they have not, either actually or in theory, the para- 
mount title. If such a power as this had been claimed for the United States 
at the time the Constitution was adopted, it would have provoked opposition 
from the States, as touching on their local sovereignty, and their paramount ju- 
risdiction over the lands within their limits. 

It was said that an act divesting the title of the owner, by an absolute forfeiture, 
for the non-payment of the tax, would conflict with the provisions of the fifth 
article of the amendment to the Constitution, which declares that no person shall 
be deprived of life, liberty, or property, without due process of law. The 
court referred to Murray Lessee v. Hoboken Co., 18 How. 272, as deciding that, 
in order to ascertain whether any particular process or proceeding comes within 
the description of ‘due process of law” in this amendment, we must refer to 
the usages and modes of proceeding which prevailed in England before the 
emigration of our ancestors, and which they continued to practise, as not unsuited 
to their condition. 

It was said that forfeiture had never been employed in England or in the 
colonies, as one of the usual and recognized modes of compelling the payment 
of taxes, and was not therefore ‘‘ due process of law” for that purpose, according 
to the principle established by the case in 18 Howard. 

It was said that the statute of Virginia cited in the argument was really passed 
in 1790, and not in 1785, as supposed by counsel; that, if it had been passed in 
1785, it would not have helped the argument; that it was necessary to show, 
according to the case in 18 Howard, that forfeiture was an accustomed and recog- 
nized mode of collecting taxes; and that an exceptional act of a single State, 
adopting a new system, would afford no support to the argument. The history 
of this act of Virginia was explained to show that the forfeiture was not im- 
posed as an ordinary means of compelling the payment of taxes, and was imposed 
after all other means of collecting the tax had failed, when no other property 
liable for it could be found, when no owner of the land could be found who 
would pay the tax on it, and that it could hardly apply to any case in which the 
land had not been wholly abandoned by the owner. 

It was said that the case was not altered by the fact that the Act of June 7, 
1862, was passed during a period of civil war. Congress claimed that Virginia 
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was still a State of the Union. It asserted that claim by the Act of Aug. 5, 
1861, imposing the tax, and also by the Act of June 7, 1862, providing means 
for its collection. Congress was exercising a power given by the Constitution, 
and could only exercise it in conformity with the Constitution. The power to 
levy taxes, and the power to provide the means of collecting taxes, resulted from 
the Constitution, and the Constitution was the same in time of civil war as in 
time of peace ; and the language of the court in Ex parte Milligan, 4 Wallace, 
120, was quoted. 

It was said that this forfeiture could not be sustained as a forfeiture for 
crime. It did not come within the principle of forfeiture under the revenue and 
navigation acts, where the thing forfeited is the instrument of an offence or the 
fruit of an offence, and itself in some sort the offender. Nor can it be held 
that Congress designed this forfeiture as a punishment for persons engaged in 
the Rebellion. It provided by the Acts of Aug. 6, 1861, July 17, 1862, and 
March 13, 1863, for the confiscation of property in certain cases arising out of 
the Rebellion ; it could not be supposed that it was designed by the Act of June 
7, 1862, to establish another system of confiscation covertly, under the disguise 
of a system for the collection of taxes, and one that would embrace those who 
were innocent, as well as those who were guilty, of participation in the Rebellion. 
Besides, on this view, the act would be, in effect, a declaration that the non-pay- 
ment of the tax should be taken as sufficient evidence of participation in the 
Rebellion, and a legislative conviction and punishment, accordingly, of all who 
should fail to pay. This would be in violation of the provision of the Constitu- 
tion which inhibits Congress from passing a bill of attainder, as expounded in 
Cummings v. Missouri, 4 Wallace, 277. 


GREAT BRITAIN. 


Jupiciat CuanGes. — The judicial changes during the last quarter have been 
numerous and important, increasing the already singularly large amount of 
patronage which has fallen to the lot of the Conservative Ministry. 

Sir John Rolt, whose appointment as one of the two Lords Justices of the 
Court of Appeal in Chancery, in the place of Sir George J. Turner, we recently 
chronicled, has been compelled, by a stroke of paralysis, to resign his position, 
after having held it but a few months. He was an able lawyer, and, during the 
short time he occupied a seat on the bench, gave promise of becoming a most 
excellent judge. 

Sir Charles Jasper Selwyn, Solicitor General, succeeds Sir John Rolt. His 
appointment seems to give great dissatisfaction. A leading journal speaks of him 
as “‘ without judicial experience, with very moderate learning, and with no high 
capacity of any kind.” He was born in 1813, was called to the bar in 1840, re- 
ceived his silk gown in 1859, and has held the place of Solicitor General rather 
more than half a year. The recent statute, which empowers one Lord Justice 
to sit alone in hearing appeals, renders this appointment the more unfit. The 
Law Times says : ‘‘ The result must be palpably ridiculous, if Sir Charles Selwyn, 
sitting alone, is to have power to reverse the decisions of the learned Vice 
Chancellors and the Master of the Rolls, all of whom, we may say without dis- 
respect, are more eminent and capable lawyers than himself.” The vacant place 
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was offered to Sir Roundell Palmer, but was declined, as he is certain, on the 
coming in of a Liberal Ministry, to be made Lord Chancellor, and is unwilling 
at present to leave his enormous practice at the bar. 

Mr. William Baliol Brett, Q.C., succeeds Sir Charles Selwyn as Solicitor 
General. He was a member of the Common Law bar, as was also the present 
Attorney General, Sir J. B. Karslake. It has been usual, of late years, to take 
one of the law officers of the Crown from the Chancery, and one from the Com. 
mon Law bar. Mr. Brett was born in 1817, was called to the bar in 1846, and 
appointed Queen’s Counsel in 1860. 

Lord Chelmsford has resigned the Lord Chancellorship, and is succeeded by 
Lord Cairns, who was appointed one of the Lords Justices of Appeal on the 
resignation of Sir James Lewis Knight-Bruce: during the short time that Lord 
Cairns has been on the bench, he has displayed the highest judicial capacity, and 
bids fair to be one of the greatest Equity judges of modern times. 

The place of Lord Justice, vacated by Lord Cairns’ elevation to the wool- 
sack, has been filled by the promotion of Sir William Page Wood, who has for 
many years been one of the Vice Chancellors. He has had great experience as 
an Equity judge, and his promotion seems to give general satisfaction, though 
we cannot say that such of his opinions as we have read have given us a great 
idea of his ability. 

The Atlantic Cable, with its usual inaccuracy, announces that the new Vice 
Chancellor is ‘‘ Baron Gifford.” We presume Mr. G. M. Giffard, Q.C., is 
meant: he has long been a leading member of the Chancery bar. 

Sir William Shee, one of the puisne judges of the Queen's Bench, died on the 
20th of February, after a very short illness. This event has caused universal and 
profound regret throughout the profession in England. The Law Times speaks 
of ‘‘the prominent position this eminent man had held at the bar for such a 
number of years, the intense popularity which his many admirable qualities had 
won for him in a profession generally so hypercritical, and the importance of his 
appointment as a vindication of the profession from any narrow-minded feelings 
of religious bigotry.” Judge Shee was a Catholic. He was born in 1804, and 
joined the bar in 1828. The article in the Law Times, from which we have 
quoted, says: ‘‘ He joined the Surrey sessions ; and both there and on circuit his 
business increased with unusual rapidity, so much so that he obtained the coif 
when of only twelve years’ standing. While still in the outer ranks, he had 
won a high reputation for eloquence and those other qualities which make a suc- 
cessful leader, more particularly by the manner in which he conducted a case 
which at the time excited a great deal of attention, and which is usually spoken 
of as ‘Joe Punter’s case.’ Punter was a cottager on the property of Lord 
Grantley, whose cottage had been pulled down, and who sued his lordship for 
trespass in forma pauperis. Mr. Shee being his counsel, a verdict was found 
for the plaintiff for £50. A new trial was granted on the ground of the verdict 
being against evidence. Mr. Shee again appeared for Joe Punter: a second 
time, the jury found for the plaintiff, this time with £100 damages. A new trial 
was again obtained; and in the third trial a crowning proof was given of the 
power and brilliancy of Mr. Shee’s advocacy, by the jury finding a verdict for 
£150. The court above, on another application for a rule, refused it, and they 
said they did so in mercy to the defendant. It is needless to trace Mr. Shee’s 
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subsequent professional triumphs, his manly bearing, his high character for un- 
blemished integrity, his fascinating manner, but, above all, his eloquence, insured 
for him a large practice and distinguished position, and left him, after the ad- 
vancement of Thesiger and Cockburn to the bench, undoubtedly the most prom- 
inent figure at the English bar. His name is identified with all the causes célébres 
of modern time, — the Hudson v. Slade case, the Bewicke, the Palmer, the Roupell 
cases, and a host of others, that at this moment we cannot recollect. In the year 
in which he obtained the coif, he had greatly increased his reputation as a lawyer 
by his publication of an edition of Lord Tenterden’s book on Shipping, another 
edition of which he brought out only last year; also by his edition of Marshall 
on Marine Insurance. 

‘Tt was on his own circuit that Sergeant Shee was in his glory. He was 
there the idol of all; and as leader he exercised a sway such as no man had ever 
done before, or probably will again, founded both on affection and respect. As 
a peacemaker among many elements often discordant, he shone conspicuously. 
His genial and irresistible influence healed every dispute, and put an end to 
every contention. Few who have ever been at the Home Circuit-Mess, will 
easily forget the happy and graceful speeches, so characterized by good taste 
and genuine feeling, of Sergeant Shee; his kind encouragement given to the 
young and timid; and the genuine, friendly tone, adopted by him to all, so free 
from affectation of self-assertion. 

“So long employed in cases where able advocacy rather than an acute knowl- 
edge of legal technicalities was required, in the calm atmosphere of the judicial 
bench Sergeant Shee was not in his element, and failed to prove as effective a 
judge as many men of much less note.” He was raised to the bench in 1864. 

Mr. Justice Shee’s successor is Mr. James Hannen. Mr. Hannen is a 
Liberal in politics, but his nomination seems to meet with the approval of all’ 
parties. The Law Times, which is of decidedly conservative leanings, and not 
given to extravagant laudation of any one, closes an article in which it speaks of 
the new judge *‘ as an excellent lawyer and a very accomplished man,” by say- 
ing, ‘* It is rarely we have had as gratifying a task as to address, on behalf of 
the profession, these few words of welcome to Mr. Justice Hannen.” 


Digest or Law Commission. — The following letter has recently been for- 
warded to the several Inns of Court, by Mr. Godfrey Lushington, the Secretary 
to the Commission : — 


Digest of Law Commission, 2 Stone Buildings, Lincoln's Inn, 224 November, 1867. 


Sir, —I am directed by Her Majesty's Commissioners for inquiring respecting a 
Digest of Law to state to you, for the information of the Benchers of [Lincoln's Inn, 
Inner Temple, Middle Temple, Gray’s Inn], that the Commissioners, in their First 
Report to'the Queen, gave it as their opinion, that a Digest of Law is expedient, and 
recommended that a portion of the Digest, sufficient in extent to be a fair specimen of 
the whole, should be in the first instance prepared, which specimen, they submitted, 
might be conveniently executed under their superintendence. 

The Commissioners now propose, with the authority of Her Majesty's Govern- 
ment, to proceed with the preparation of specimen Digests, such as they have recom- 
mended, of certain portions of the law. 
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The subjects they have selected for this purpose are the following : — 

(1.) Bills of Exchange, including Promissory Notes, Bank Notes, and Checks, 

(2.) Mortgage, including Lien. 

(8.) Rights of Way, Water and Light, and other Easements and Servitudes. 

The Commissioners are desirous to obtain for this undertaking the co-operation of 
the Bar, and they accordingly propose to intrust the preparation of a specimen Digest 
of the Law under each of these heads to a gentleman of the Bar, to be selected by 
them, with liberty to him to associate with himself another member of the Bar, to be 
nominated by him, and approved of by the Commissioners. 

The gentlemen selected will be required to execute the several specimens in con- 
formity with the views expressed in the Commissioners’ First Report, and their work 
will be subject to the general superintendence of the Commissioners. 

The specimens, when completed and approved of by the Commissioners, will be 
reported to Her Majesty, with the names of the gentlemen by whom they have been 
executed. 

With regard to remuneration, the Commissioners do not consider themselves to be 
as yet in a position to determine on the amount; and they think that, on the whole, 
the most acceptable course to the profession will be, that the sum to be paid for the 
preparation of each specimen should be fixed, after its execution, by a committee of 
three of the Commissioners ; for which purpose the Commissioners propose to nomi- 
nate their Chairman (Lord Cranworth), Sir James Wilde, and Mr. Reilly. 

The Commissioners, then, with a view to their guidance in the selection of gentle- 
men for this purpose, suggest that any member of the Bar, willing to undertake the 
preparation of one of the specimen Digests, should, on or before the last day of Hilary 
Term next, send in to the Commissioners (under cover to me) a statement of such 
his willingness, accompanied with, — 

(1.) A general summary, in an analytical form, of the whole matter of the law 
comprised under the head chosen by him. 

(2.) A small subdivision of the same worked out in detail, as an example of the 
mode in which he would propose to fill up the outline furnished by his 
analytical summary. 

(8.) Any general observations he may think relevant respecting the execution 
either of the portion of the Digest that will embrace the particular subject 
chosen by him, or of the Digest generally. 

The Commissioners would not object to more than one gentleman combining in 
executing one of the specimens, and accordingly joining in preparing and sending 
in the papers indicated. 

I am directed to send herewith the accompanying twenty copies of a volume con- 
taining the’ First Report of the Commissioners and other papers; and I am to beg 
that the Benchers of [Lincoln’s Inn, Inner Temple, Middle Temple, Gray’s Inn] will 
be pleased to bring the same, with this letter, under the notice of the members of the 
Bar who belong to that Society. 

I have the honor to be, sir, your very obedient servant, 
Goprrey Lusurineton, Secretary. 


The Treasurer of the Honorable Society of 
{Lincoln’s Inn, Inner Temple, Middle Temple, Gray’s Inn.) 


Lorp WENSLEYDALE. — Perhaps no English lawyer, as a lawyer, has had so 
extended a reputation in America of late years as Lord Wensleydale, better 
known as Mr. Baron Parke, whose death, in his eighty-sixth year, has recently 
been announced. 
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James Parke was born in March, 1782, and was called to the bar in 1813. 
He was never made Queen’s Counsel, but in 1828 succeeded Mr. Justice Hol- 
royd on the Court of Queen’s Bench. Six years later, he was transferred, we 
know not for what reason, to the Court of Exchequer, where he sat for twenty- 
two years. ‘The opinions delivered by him in that court run through thirty vol- 
umes of reports, from the second of Crompton and Meeson to the last of 
Exchequer. During almost the entire period, he was the senior puisne baron; 
and, throughout the whole twenty-two years, his distinguished associate, Mr. 
Baron Alderson, had a seat on the bench beside him. 

In 1856, Judge Parke received a peerage for life. This important innova- 
tion, which threatened to work a revolution in the constitution of the upper 
House, was stoutly resisted by the Peers, who denied the power of the Crown to 
create a life peerage ; and Lord Wensleydale was finally granted a patent to him- 
self and the heirs male of his body, in the usual form. As he leaves, however, 
no son, the title becomes extinct. 


Suits BY THE Unitep States. —In the last number of the American Law 
Review, p. 364, we gave an account of suits brought in England by the United 
States to recover property belonging to the late Confederate States. Among 
them was the case of United States v. McRae, in which the plaintiffs filed a bill 
against an agent of the rebel government for discovery and for payment of money 
received by him as such agent. The defendant put in a plea, alleging that pro- 
ceedings had been commenced against him in the United States for a forfeiture 
of his property as a person who had held an agency under the Confederate 
States. Vice Chancellor Wood, in an opinion reported Law Rep., 4 Eq. 327, 
allowed the plea both as to the discovery and the relief. We intimated a doubt 
whether this decision would stand on appeal, and this doubt has been justified by 
everits. The Lord Chancellor (Chelmsford), while sustaining the plea as to the 
discovery, has held it bad as to the relief, on the ground that the defendant can- 
not be allowed to say, ‘‘I will not give you your property, which I have not a 
shadow of right to retain, unless you will waive a prosecution to which I am ex- 
posed, merely because the employment which constitutes my offence was the 
means by which I got possession of your property.” The decision of the Lord 
Chancellor is reported Law Rep. 3 Ch. 79. 


A story that reads like a chapter of romance was told to the registrar of the 
Chelmsford County Court on Saturday last. A young girl of eighteen appeared 
before him on her own petition to be adjudicated a bankrupt. She owed 401. to 
the Crown, the amount of a recognizance she had forfeited by neglecting to 
appear at the Central Criminal Court against a man who had attempted to mur- 
der her. This man, named Watkins, seduced her, and about a year ago 
attempted to stab her to death at Buckhurst-hill, where she then lived with her 
father. Though she had neglected to prosecute him on his trial, her first depo- 
sitions were taken as evidence, and he was sentenced to twenty years’ penal ser- 
vitude. During the trial, she had been under the care of his father, a jeweller, 
in London, and had been sent abroad. On her return, she was apprehended for 
her debt to the Crown, and seems to have found no protector, her own father 
being too poor to release her. As she was not a trader, the registrar said he 
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could not deal with her case at present, and she would have to remain in jail 
until March next, when he would see what could be done. — Law Times. 


Heavy Costs.— What may be called an astounding compensation case 
cropped up in the Queen’s Bench on Thursday. The arbitration had reference 
to damage to a bridge belonging to a company. The umpire awarded 100J, 
The costs were 3,000/., of which the umpire received 6001. — Law Times. 


New York Copr. — During the long vacation, we printed some parts of this 
code, which appeared to us to be admirable. We have since had occasion to 
look into it more closely, with the especial object of seeing how its authors 
treated one of the subjects set by the commissioners in England for specimen 
digests, viz., Easements. We were amazed: the brevity of the digest is simply 
ludicrous. A subject to which Gale devoted an erudite treatise (which is now 
entering a fourth edition), and to which, moreover, Dr. Washburn, an American 
writer, has given his very careful and learned attention in a far larger work than 
Gale’s, which has just been published, is disposed of in the New York Code ina 
few paragraphs. For practical purposes, it is useless, — it is a mere bite out of 
a colossal fruit. As a guide to those inclined to compete for the honor of fram- 
ing specimen digests of English law, it affords no assistance ; indeed, it is rather 
discouraging, as showing how great must be the labor, how acute the intellectual 
vigor, which shall reduce a branch of law to a set of propositions capable of 
invariable and rapid application. — Law Times. 


Suspension or Stature or Luwirations.— The recent occurrence in this 
country of several cases touching the suspension of the statute during the Rebel- 
lion (see 2 Am. Law Rev. 351), gives an interest to the following note, which 
we have taken from one of the English law periodicals : — 

“There is an old case of Prideaux v. Webber, 1 Levinz, 31, in which it was rejoined, 
to a plea of the Statute of Limitations, ‘that certain rebels had usurped the king’s 
government, and none of the king’s courts were open.’ But the court (K.B.) held, 
that the statute was a good bar, because there was no exception, in the act, of such a 
case. At the time of the Revolution, there was a period of ninety-two days during 
which no courts sat, and special provision was made for this occurrence by the Act 
1 W. & M.c. 4, which enacted that the period between Dec. 10, 1688, and March 12, 
1689, should be excepted from the operation of the Statute of Limitations.” 


